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THE STATE v. RUFUS LUDWICK. 


What was said by a third person in the presence and the hearing of the 
prisoner may be given in evidence against him. 

The hushand of one charged as an accessory is not a competent witness in 
favor of the one charged as the principal felon. 

State vy. Duncan, 6 Ire., 98; State v. Tom, 2 Dev., 569; State vy. Mainor, 6 Ire., 
340; State vy. Parham, 5 Jon., 416, cited and approved. 


Moroer, tried before Gilliam, J., at Fall Term 1867 of the 
Superior Court of Roway. 

The indictment charged the prisoner as principal and his 
mother as accessory before the fact, in the murder of Corne- 
lia Ludwick his wife. Upon application of the mother there 
was a severance in the trials. The prisoner and his wife had 
been married only eleven days at the time of her disappear- 
ance, and were living with his father. Nine days after her 
disappearance her dead body was found in the Yadkin about 
a mile from the prisoner’s residence. She had been shot 
through the head, and her throat had been cut. 

The State relied upon circumstantial testimony in order 
to procure a conviction. 

It was shown that the prisoner was much under his 
mother’s control, and that she was greatly displeased with 
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the marriage, and would not permit deceased to eat at the 
table or to sleep in the house. A witness proved that on 
the fourth day after the marriage he visited the house and 
found the deceased standing out in the yard, in a hard rain, 
whilst the prisoner and his mother were sitting in the porch. 
Upon the witness asking prisoner why he did not ask his 
wite in, out of the rain, the mother said, No such d—d bitch 
shall come into my house; and prisoner said nothing. The 
prisoner objected to this evidence of what his mother said, 
but the court received it. 

The prisoner, among various contradictory accounts which 
he gave of his wife’s disappearance, said that his father had 
shot her. On his saying this at one time in his father’s 
presence, the latter indignantly denied it. The prisoner 
objected to the evidence of what his father had said, but it 
was received by the court. 

The prisoner offered his father as a witness, but upon his 
being objected to by the State, the court excluded him. The 
prisoner excepted. 

Verdict, Guilty; Rule for a New Trial discharged; Judg- 
ment, and Appeal. 


Boyden & Bailey for the prisoner. 


The English decisions upon the two statutes from which 
our recent act in regard to evidence is taken (Lord Den- 
man’s and 14 and 15 Victoria) do not apply here, as the 
form in which our legislation in this case has been cast 
differs from the English so much that it may be considered 
original. 

The exceptions in our act are only in case husband or wife 
is the party upon trial. In that case the elementary books 
put the former exclusion upon public policy; in other cases 
upon interest. The act of 1866 removes the disability of 
interest in all cases. 
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The act is broad enough to include co-defendants; and 
the exclusions are only where one is called upon to testify 
for or against himself. In this case the mother might have 
been indicted for a substantive felony, and in such case her 
husband's evidence upon her son's trial would be res inter 
alios. 


Alto. Gen. & Batchelor contra. 


The wife here is indicted as an accessory, and not for a 
substantive felony; and in such case neither she nor her 
husband was formerly competent as a witness for the prin- 
cipal. 1 Gr. Ev., § 407; State v. Duncan, 6 Ire., 296; State 
v. Chittem, 2 Dev., 49; State v. Jolly, 3 D. & B. 110; State v. 
Smith, 2 Ire., 402; Rex v. Smith, 1 Moody Cr. Ca., 289; 
Webb's case, 2 Russ. Cr., 982. 

The husband has not been rendered competent by the act 
of 1866. His exclusion in cases affecting his wife is on ac- 
count of public policy, and therefore is not touched by our 
act, which was intended, upon its face, to do away with such 
disabilities only as result from interest-or from crime. Sta- 
pleton v. Croft, 83 Eng. Com. Law, 367; Barbut v. Allen, 10 
Eng. L. & E., 596; Alcock v. Alcock, 12 Eng. L. & E., 354. 


Pezarsox, C. J. The first exception, as to the admissibility 
of what the witness Linebarger said to the prisoner, and the 
reply made by the mother of the prisoner in his presence, and 
also the second exception, as to the admissibility of the fact 
that the prisoner charged his father as the murderer, and 
that his father, being present, indignantly denied it, were 
properly abandoned in this court. 

So the only point is, the rejection of the father when 
offered by the prisoner as a witness in his behalf We think 
the witness ought to have been rejected. 
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The prisoner was indicted as principal, and his mother, 
the wife of the witness, was indicted as accessory before the 
fact. The prisoner was alone on trial; and the question is, 
Was the husband called to give evidence for the wife? That 
depends upon, Whether evidence for the prisoner was evi- 
dence for her; and that depends upon Whether the acquittal 
of the prisoner would in its legal effect be an acquittal of 
the wife. . 

At common law an accessory before the fact could not be 
convicted, unless the principal when tried at the same time 
was first convicted; or unless he had been before tried, 
convicted, and received judgment. Duncan's case, 6 Ire., 
98. That decision called for legislative interference; and 
to remedy the defect in the common law, it was enacted, 
Rev. Code, c. 34 s. 53, that “any person counselling &c., the 
commission of a felony, shall be deemed guilty of felony, and 
may be indicted and convicted, either as accessory before 
the fact to the principal felony, together with the principal 
felon, or may be indicted and convicted of a substantive 
Felony, whether the principal felon shall or shall not have been 
previously convicted or shall or shall not be amenable to justice.” 
This statute alters the common law, and puts out of the way 
the necessity of a prior conviction and attainder of the prin- 
cipal felon, but it has not even the most remote bearing 
upon a case where the prisoner charged as principal felon 
has been tried and acquitted. That is left as at common law, 
and the notion that when it is decided by the judgment of 
the law that no felony has been committed, and that the 
person charged as the principal felon is not guilty, one 
charged as being accessory before the fact can be tried and 
convicted, is out of the question, for there is no fact and no 
principal. That an acquittal of the principal is an acquittal 
of the accessory is settled by all of the books—2 Hawk, P. C. 
ch. 29, sec. 40; 4 Rep. 43, in which latter book my Lord Coke 
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says that the maxim of the lawis, ‘‘ubifactum nullum, ibi fortia 
nulla; et ubi non est principalis non potest esse accessorius.” This 
maxim is extended to all offences which cannot be commit- 
ted except by more than one person. In Tom’s case, 2 Dev., 
569, it is held in an indictment for a conspiracy against two, 
that the acquittal of one is the acquittal of the other. So in 
Mainor’s case, 6 Ire., 340, and Parham’s case, 5 Jon., 416, 
(indictments for fornication and adultery)—it is held that an 
acquittal of one is an acquittal of the other; for it takes two 
to commit the offense, and when it is fixed by judgment at 
law that one is not guilty, it follows that the other cannot 
be guilty; and in Mainor's case, supra, although the jury 
found the man guilty, yet as they found the woman not 
guilty, it was held to be an acquittal of both, upon the set- 
tled rule in regard to the acquittal of the principal being 
in legal effect the acquittal of the accessory. 

It is therefore perfectly clear that if the prisoner had been 
acquitted, it would have been an acquittal of the wife of the 
witness, consequently the witness was called to give evi- 
dence for his wife. 

We find nothing in the act of 1866, ch. 43, “ An act to im- 
prove the law of evidence,” to change this view of the sub- 
ject, for in sec. 3 it is provided that “nothing contained in 
the second section of this act shall render any person com- 
petent or compellable in a criminal proceeding to give 
evidence for or against-himself, or any husband competent 
or compellable to give evidence for or against his wife,” &c. 
Suppose the mother had been called to give evidence for 
the prisoner, she was incompetent, as it would be giving 
evidence for herself, and, for the like reason the husband 
was incompetent, and could not give evidence for his wife, 

There is no error. This will be certified to the end, &c. 


Per Curiam. There is no error. 
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STATE v. WILLIAM D, ROSE AND RICHARD VAUGHAN. 


‘Where two ormore persons are on trial under one indictment for the same offence 
they are, by the act of 1866, ch. 43, competent and compellable to give 
evidence for or against each other, though one of them cannot be a witness 
for or against himself, or for or against his wife, (and ¢ converso),-and is 
not compellable to answer any question tending to criminate himself. 

(State v. Ludwick, ante p. 401 cited and approved.) 


Larceny, tried before Fowle, J, at Fall Term 1867 of the 
Superior Court of Norruampron. 

Upon the trial each defendant offered to introduce his 
co-defendant, and also the wife of his co-defendant as wit- 
nesses, for himself but not for such co-defendant. His Honor 
rejected the witneess thus offered. The evidence being 
circumstantial, the defendants also proposed to prove that 
other persons lived nearer than themselves to the house 
where the theft was committed, and that the character of 
some of those persons was bad for honesty. The court 
rejected the proof and the defendantsagain excepted. Ver- 
dict of guilty, judgment and appeal. 


Merrimon, for the appellants. 
Atto. Gen., contra. 


1. The punishment is authorized by act of Assembly, 
1866-7, chap. 30. 

2. The “act to improve the law of evidence,” ratified the 
12th March, 1866, chap. 43, is the act of 14 and 15 Vic- 
toria, and does not change the law of evidence as appli- 
cable to this case. S. v. Mills, 2 Dev. 420; S. v. Chitty, 
2 Dev. 453; S. v. Smith, 2 Ire. 405; Powell on Evidence, 
Law Lib., vol. 86, page 37; Rex v. Smith and others, 2 Eng. 
Cr. Cas., 280. 
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Pearson, C. J. Although the second and third sections of 
the act of 1866, ch. 43, entitled “ An act to improve the law 
of evidence,” correspond substantially with the act 14 and 
15 Victoria, yet the preamble, and the first and fourth sec- 
tions, give to the acta character of its own; so it must be 
construed by itself, and the court can derive but little aid 
from the decision of other courts. 

Our statute, by its preamble, sets out an intention to take 
away the objection to witnesses on the ground of incompe- 
tency, and put it merely on the ground of credit, both in 
civil and criminal cases—to abrogate the rules of evidence, 
which had been fixed by the fathers of the law with a view 
to exclude falsehood even at the risk of sometimes exclud- 
ing truth, and to admit truth at all hazards, although the 
door for the admission of falsehood should thereby be spread 
wide open. 

Accordingly, it is enacted by the first section that no per- 
son offered as a witness shall be excluded from “ giving 
evidence on the trial of any issue, or any matter or question 
arising inany suit or proceeding, civil or criminal, in any 
court, or before any judge, justice or jury, &c., on the ground 
of incompetency by reason of interest or crime.” And by 
the second section it is enacted that, on the trial of any 
issue, or of any matter or question arising in ary suit or 
other proceeding in any court ,or beforeary judge, justice or 
jury, &c., the parties and the person in whose behalf any suit 
or other proceeding may be brought or defended shall, “ ex- 
cept as hereinafter provided,” be competent and compellable 
to give evidence in behalf of either or any of the parties to 
said suit or other proceeding.” 

It will be seen that this section corresponds precisely in 
the general terms used with the first section, only omitting 
the words “ civil or criminal,” in their connection with “ any 
suit or other proceeding.” Had the statute stopped at the 
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second section, the omission of these two words migh€ have 
given rise to some slight difficulty as to the construction; 
but the words “except as hereinafter provided ” followed by 
the third and fourth sections, remove all difliculty whatever 
and make it manifest that parties on the record, as well in 
criminal, as in civil proceedings, are made competent and 
compellable to give evidence except as provided in the third 
and fourth sections. 

By the third section it is enacted, that nothing in the 
second section shall render any person who in any crimi- 
nal proceeding is charged with the commission of an indict- 
able offense, competent or compellable to give evidence for 
or against himself, or shall render any person compellable 
to answer any question tending tc criminate himself; or 
shall, in any criminal proceeding, render any husband com- 


petent or compellable to give evidence for or against his 


wife,” &c. 

sy the fourth section it is enacted that nothing contained 
in the second section shall apply to any proceeding institu- 
ted in consequence of adultery, or to any action for breach 
of promise of marriage. 

These exceptions clearly prove the general rule, and leave 
no sort of doubt that it was the intention to make parties 
who are on trial for the same criminal offense charged in the 
same indictment, competent and compellable to give evi- 
dence for or against each other, save that a party is not to 
give evidence for or against himself, or for or against his 
wife, (and e converso), and is not compellable to answer any 
question tending to criminate himself. 

Indeed, this conclusion in regard to the competency of 
parties to the record would have almost followed from a 
proper construction of the first section, for the rule which 
excludes parties of record is based on the ground of interest 
or crime: the indictment found raising a presumption of 
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guilt against all of them, they were all considered infamous, 
and for that reason incompetent apart from the question 
of interest: and as the first section removes incompetency 
for crime, it would seem to sweep away the rule as to par- 
ties of record, which is a mere corollary to it. 

In State v. Ludwick, at this term, we had decided, before 
this case was called for argument, that a distinction is to be 
taken between those offences, where the acquittal of one is 
in legal effect the acquittal of the other, as in case of Princi- 
pal and Accessory before the fact, Conspiracy, Fornication 
and Adultery, and those offences where one may be inno- 
cent and the other guilty. 

These two cases put a full construction on the statute, 
and, whatever doubts we may entertain as to its wisdom 
we feel satisfied that we have discharged our duty in giv- 
ing full effect to the intention of the law-makers. 

It is unnecessary to notice the other exceptions. There 
is error. This will be certified. 


Per Curiam. Ordered accordingly. 
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JANE C. HINTON ». RANSOM HINTON AND OTHERS. | 


The act of 1784 (R. C., c. 118, s. 1;) giving widows of testators six months 
in which to dissent from wills, is not a statute conferring a right of dow- 
er, but a ‘statute of limitations’ upon that right, as it existed at com- 
mon law. 

The act of February 1866, giving widows further time for dissenting, is 
constitutional, and applies to a case in which at its passage the widow 
was barred under the act of 1784. 

All retroactive legislation is not unconstitutional. 

Retroactive legislation is competent to affect remedies, but not to affect 
rights. 

(Mitchener vy, Atkinson, Phil. Eq., 23; Morris v. Avery, ante238; Neely v. Craige, 
ante 187 ; Phillips v. Cameron, 3 Jon., 390, cited and approved.) 


Petition for dower, heard by Fowle J., at Fall Term 1867 
of the Superior Court of Wake. 
The petition had been filed at May Term 1866 of the 


County Court of Wake, and alleged that the husband of the 
petitioner had died previously to November Term 1864 
leaving a will which was proved at that Term; and that 
she had dissented at the Term at which the petition was 
filed, &c., &c. 

The answer of the heirs (infants) relied upon the fact that 
the husband's will had been proved (with previous notice to 
her) as stated in the petition, for a bar to her power to dis- 
sent and claim dower, &c. 

Upon the case being carried by appeal into the Superior 
Court, his Honor dismissed the petition, and the petitioner 
appealed to the Supreme Court. 


Haywood, for the petitioner, cited and commented upon 
the Statutes contained in Rev. Code, c. 118, s. 1; Acts of 
1861, (Sept, 11th,) c. 4, s. 18; 1863, (Feb. 16th,) c. 34, s. 1; 
1866, (Feb. 21st) c. 50, s. 1; 1866, (Feb. 22d) c. 53, ss. 1, 2, 
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3; Ordinance of June 23d, 1866, (c. 19, s. 20) and of June 
16th, (c. 26, ss. 1, 2, 3;) and upon Morris v. Avery, ante 238; 
Neely v. Craige, ante 187; Frost v. Etheridge, 1 Dev. 30; Pet- 
tijohn v. Beasley, 1 D. & B., 254; Craven v. Craven, 2 Dev. 
Eq., 338; and Mitchener v. Atkinson, Phil. Eq., 23. 


Moore, contra. 


The act of 22d February 1866, under which petitioner 
claims, divests vested rights; for, under the law which exists 
at a man’s dissolution, death fixes the rights of the survivors; 
and subsequent legislation affecting those rights, disseizes 
some one of them “of his freehold, liberties and privileges,” 
or deprives him of his “property.” The rights of heirs or 
devisees just after their ancestor's or testator’s death, are 
conferred by law, and are as if they existed by a special 
grant from the State. The State, therefore, cannot take 
them away or diminish them in favor of another citizen. 

In maintaining these propositions the following authori- 
ties were relied upon: 2 Bl. Com, 199 et seq ; Fletcher v. 
Peck, 2 Curt., 328; Pawlet v. Clarke, 3 Curt., 358; Terret v. 
Taylor, Ib. 259; Williamson v. Leland, 8 Curt., 228; Univer- 
si'y v. Foy, 2 Hay., 310; Allen v. Peden, 2 Repos., 638; Rob- 
eson V. Barfield, 2 Mur., 390; Hoke v. Henderson, 4 Dev., 1; 
Stanmire v. Welch, 3 Jon. 214; S. v. Glenn, 7 Jon. 324; Smith 
v. Whedbee, 1 Dev., 160; Caldwell v. Black, 5 Ire. 463; Bur- 
gwyn Vv. Devereux, 1 Ire., 583. 


Pearson, C. J. If alegacy be given to A, provided he 
applies for it in six months after the death of the testator, 
otherwise it shall go to B, and A does not apply within 
the time, the title becomes vested in B, and the Legislature 
has no power to extend the time ; for the reason that the 
testator, by the words of condition and the limitation over 
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to B, makes a compliance with the condition a part of the 
essence of the gift, and being a condition precedent, it is not 
saved, even although the condition becomes impossible by 
the act of God, or by the act of law; and the title of B is ab- 
solute. 

But we do not think this principle applies to the right of 
dower, or that that right is created by the act of 1784, with a 
condition precedent that when a husband by his will makes 
a provision for his wife, she shall within six months, after 
probate of the will, enter her dissent to the provision made 
, tor her, and that a compliance with this condition is made a 
part of the essence of the right of dower. On the contrary, 
we are entirely satisfied that the right existed at common 
law, and was not created by the act of 1784, and that the 
effect of the act is to prescribe a limitation in respect to the 
time in which the right shall be claimed, when the husband 
has by will made a provision for the wife ; in other words, 
it is a “statute of limitations,” which in such cases bars the 
right to a writ of dower, but does not extinguish the pre- 
existing common law right of dower. 

The right of the widow of every freeholder to have dower 
in all of the lands and tenements, of which her husband was 
seized at any time during the coverture, of an estate to 
which she might by possibility have had issue capable of in- 
heriting, not only existed at common law, but it was para- 
mount to all other rights, save those of the crown. Dower 
attached at the time of the marriage. It was superior to 
the title of the heir or devisee. It was superior to the claim 
of creditors, or of purchasers for value. It was superior to 
the right of the lord claiming by escheat, and by the stat- 
ute 6 Edward VI. it is made superior to the right of the 
Crown by forfeiture, except in the case of high treason. 
There was no statute of limitations in respect to the right of 
dower, and after the “statute of uses” it was necessary to 
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pass the “statute of jointures” to prevent widows from keep- 
ing their jointures, and also claiming their common law 
dower. 

In the course of time, Courts of Equity assumed jurisdic- 
tion to put widows to their election, when provision was 
made for them by the will of husbands and a claim to dow- 
er would disappoint the other provisions of the will, either 
to give up the right of dower or to release their right under 
the will. This doctrine of election is put on the ground that 
it is against conscience to claim under the will and also 
against it; but there is no limitation as to time, andthe | 
widow is entitled to a reference as to the condition of the es- 
tate in order to aid her in making the election. See MMit- 
chener v. Atkinson, Phil. Eq., 23. 

It was found in this State that the right of the widow to 
claim her common law dower, especially after the estate had 
been settled up, caused great inconvenience, as well to cred- 
itors as to devisees and legatees, and for this reasoa, and 
also to avoid the expense of resorting to courts of equity, it 
was provided by the act of 1784 that a dissent should be en- 
tered within six months after probate, or the right of dower 
should be barred. This statute answered a good purpose, 
and there was no objection to it in ordinary times, treating it 
as a “statute of limitations,” for, during the six months, the 
widow had ample opportunity to inform herself as to the 
condition of the estate of her husband, and, if she found that 
she was not as well provided for under the will as by the 
law, or that her husband's estate was likely to be insolvent, 
she could without any reproach to his memory, prefer to 
take by law, as her dower was not subject todebts. But du- 
ring the extraordinary times which we have had since May 
1861, this statute of limitations, if enforced, would bear with 
extreme rigor upon widows. There has been an interrup- 
tion of the courts, and such confusion generally, that no one 
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could make a safe estimate in regard to the solvency of es- 
tates. Moved by considerations of this nature, the legisla- 
ture in 1863 passed an act providing “that, in computations 
of time for the purpose of any statute limiting any action, or 
any right or rights, or making any presumption as to pay- 
ment of bonds, or satisfaction or abandonment of any equity, 
<&c., the time which had elapsed since 20th May, 1861, and 
which should elapse up to the close of the war, shall not be 
counted;” and in 1866, after the close of the war, it passed an 
act providing that in all such cases time should not be count- 
ed up to the Ist January, 1867. Weare inclined to the opin- 
ion, from the general wording of these two acts, and the ob- 
vious policy of legislation during the war and the troubled 
state of things which succeeded it, that the statute limiting 
the time in which widows were required to enter a dissent, 
comes within their operation, and that time should not be 
counted from 20th May 1861, up to Ist January 1867, in 
respect to widows who seek to set up aright of dower at 
common law; see Morris v. Avery, ante 238, as to the Abate- 
ment of suits; Neely v. Craige, ante 187, as to Dormant judg- 
ments; by which it is settled that such ordinances and stat- 
utes, during the war and since, “eonfer no new rights, but 
preserve existing ones.” We are, however, relieved from the 
necessity of declaring an opinion upon that question of con- 
struction,for the Legislature in February 1866, out of abund- 
ance of caution, passed an act by which, in express words, wid- 
ows are allowed further time to dissent, and which embraces 
our case; and in June 1866, the Convention by an ordinance 
gives further time for a*widow to dissent, notwithstanding 
she may have qualified and acted as the executrix of her 
husband, thus bya plain and necessary implication recog- 
nizing and ratifying the act of February 1866; for, if a wid- 
ow who has qualified and acted as executrix has a right to 
enter her dissent and further time is given to her, a fortiori, 
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such further time is given to widows who have not that ob- 
jection to encounter. 

So we take it to be clear that the act of 1784 was a “stat- 
ute of limitations,” barring the right of dower, and that the 
act of February 1866 expressly embraces our case, and will 
proceed to the last point : Did the Legislature have power 
to pass the act? putting out of view the effect of the ordi- 
nance of June 1866 to prevent complication. 

It is said the Legislature has not the power to interfere 
with “ vested rights,” and take property from one and give 
it to another! Thatis true; but these devisees took the land 
subject to the widow's common law right of dower. The act 
of 1784, consulting public policy, limited the time in which 
widows should set up claim to dower. The power of the 
Legislature to do so is unquestionable. The act of February, 
1866, consulting public policy, provides that the time from 
20th May 1861 up to the passage of the act, shall not be 
counted. Is not the power of the Legislature to do so equal- 
ly unquestionable? There is in this case no interference 
with vested rights. The effect of the statute is not to take 
from the devisee his property and give it to the widow, but 
merely to take from him a right conferred by the former stat- 
ute, to bar the widow’s writ of dower, by suspending the 
operation of that statute for a given time; in other words, it 
affects the remedy and not the right of property. The pow- 
er of the Legislature to pass retroactive statutes affecting 
remedies is settled. Suppose a simple contract debt created 
in 1859. In 1862, the right of action was barred by the gen- 
eral statute of limitations, which*did not extinguish the 
debt, but simply barred the right of action. Then comes 
the act of 1863, providing that the time from 20th May 1861 
shall not be counted. Can the debtor object that this deprives 
him of a vested right? Surely not. Itonly takesfrom him 
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the privilege of claiming the benefit of a former statute, the 
operation of which is for a season suspended. 

So the act of 1784 does not extinguish the widow’s common 
law right of dower, but simply bars her right of action, un- 
less she enters her dissent within six months and makes 
claim to her right of dower within that time. Then comes 
the act of February 1866, providing that she shall have fur- 
ther time. Can the devisee object that this deprives him of 
hisland? Surely not. It only takes from him the privilege 
of claiming the benefit of a former statute, whereby to bar 
the widow’s common law right. 

In Phillips v. Cameron, 3 Jon., 390, the power of the Leg- 
islature to pass a retrospective statute is assumed, when the 
intention to give it a retroactive operation is plainly ex- 
pressed, and that case went off on the ground that there such 
was not the intention. In ourcase, the statute immediately 
bearing on it, although and the statutes referred to, ex- 


press the intention as plainly as words can do it. 
Judgment reversed. This opinion will be certified to the 


end, &c. 


Per Corram. Ordered accordingly. 
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W. L. FORT, Adm’r of Absalom Smith, . BANK OF CAPE FEAR. 


A bank which in 1860 gave to a depositor a certificate setting forth that 
he had deposited a certain sum ‘‘in current notes of the different banks 
of the State,” and that thesum deposited is ‘‘ payable in like cur- 
rent notes to the depositor, or to his order, on return of the certifi- 
cate,” is liable for the whole amount, with interest from the date of the 
demand, in currency of the United States. 


(Hamilton vy. Eller, 11 Ire. 276, and Lackey v. Miller, ante 26, distinguished 
and approved.) 


Assvmupsit, (with two counts, one special, the other indebi- 
tatus,) tried upon acase agreed before Barnes, J., at Decem- 
ber Special Term 1867 of the Superior Court of Wake. 

On the 26th of May 1860, the plaintiff deposited with 
the defendant, at its branch in Raleigh, the sum of $480 in 
current notes of different banks of the State, and received 
from the cashier the following certificate : 


“Bank or Care Fear, Branch at Raleigh, N. C., 
$480 26 May, 1860. 

W. L. Fort, Esq., Adm’r., has deposited in this bank the 
sum of four hundred and eighty dollars in current notes of 
the different banks of the State of North Carolina, which 
sum is payable in like current notes to said depositor or to 
his order, on return of this certificate. 


(Signed, ) W. H. JONES, Cashier.” 


On the 23d day of February 1867, ‘the plaintiff presented 
the certificate at the office of the branch bank at Raleigh 
and demanded payment in the currency of the United States, 
or in bank notes of the different banks of the State current 
at the date of presentation. The defendant refused to make 
such payment, but offered to pay in its own bank notes, or 

2 
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in the notes of the different banks of the State, current at 
the time of deposit. The plaintiff declined to accept such 
notes, and brought this suit. 

It was admitted thatthe notes of the different banks of 
the State, including the defendant, current at the date of de. 
posit, were not current at par at the time of demand and have 
not since been so current; also, that at the date of demand 
and since, the notes of the bank of Cape Fear were worth 
twenty-six cents in the dollar in the currency of the United 
States, and that the average value of the different bank 
notes of the State current in 1860, is eighteen cents. It 
was further agreed that his Honor should render judgment 
for such sum as he should be of opinion the plaintiff was 
entitled to recover. The court gave judgment for $124 80, 
with interest from February 23, 1867, and the plaintiff ap- 
pealed. 


Haywood, for the appellant. 


The true construction of the contract is, to pay $480 in cur- 
rency of the United States, to be discharged by payment 
of such a sum in bank notes as will equal $480 in United 
States. currency. Lackey v. Miller, ante 26; Hamilton v. 
Eller, 11 Ire. 276. 

The measure of damages for breach of contract to pay 
‘like current bank notes,” is $480, and interest. 

A promise by the bank, in writing not evidencing a spe- 
cial deposit, to pay in current bank notes of other banks, 
&c., is ultra vires and void. Rev. Stat., 2, pp. 37 to 56; 
Act of 1854, (Priv.) c. 77, p. 25; Rev. Code, c. 36, s. 2; Ang. 
and Am., ss. 110 to 112; Ibid, s. 256. 

Though the written contract be void, the plaintiff can 
recover upon the indebitatus count for money had, &c. 
Ang. and Am., s. 265, and cases cited, n. 4. 
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Such a count may be maintained for bank notes. Filgo v. 
Penny, 2 Mur. 182; Anderson v. Hawkins, 3 Hawks, 560; 
Jones v. Cook, 3 Dev. 112; Hargrave v. Dusenbery, 2 Hawks, 
326. 


Rogers & Batchelor, contra. 


Pearson, OC. J. Wedonot concur with his Honor in re- 
gard to the construction of the instrument sued on. 

The plaintiff deposited in bank as a general deposit the 
sum of $480. Without more saying, this would have enti- 
tled him to demand of the bank that amount in specie; and, 
for the purpose of qualifying his demand, it is set out that 
the funds deposited, amounting to $480, consisted of cur- 
rent notes of the different banks of the State of North Car- 
olina, which were then at or about par, but for which the 
bank was not willing to oblige itself to pay specie, and it 
is accordingly stipulated—“which sum is payable in like cur- 
rent notes.” When the certificate wag presented, none of the 
notes of the banks of the State were current. They had all 
so far depreciated as no longer to circulate as currency, and 
instead thereof had become articles of merchandise, without 
retaining in any degree the character of current money. 
Owing to this change in the condition of things, the bank 
was unable to perform its stipulation, to pay the sum of 
$480 in like current notes; and the question is, on whom 
shall the loss fall? Obviously it must fall on the bank, for 
it has had the use of the plaintiff’s money, and is unable to 
return funds of the same kind; and, surely, the plaintiff has 
aright to expect funds as good as what he deposited. 
There is nothing to support the inference that, according to 
the understanding, he took upon himself the risk of loss, in 
case of utter depreciation of the notes of all of the banks, 
including those of the Bank of Cape Fear, which seems to 
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have been the idea of His Honor in rendering judgment for 
the value of the notes of that bank. 

We think that the plaintiff wasliberal in offering to accept 
currency of the United States in satisfaction of his certifi. 
cate of deposit. 

The cases ot Hamilton v. Eller, 11 Ire., 276; Lackey v. 
Miller, ante, 26, are distinguishable from our case. In each 
of these cases a literal construction is adhered to, which 
seems to meet the question of the respective cases, and the 
intention of the parties. Eller owed Hamilton the sum of 
$150, which Hamilton agreed to receive “in good trade, 
to be valued,” &c., provided it was delivered on or before the 
first day of January 1844. Eller failed to deliver the trade, 
and was obliged to pay the $15 ‘Miller in 1865 bought-a 
cow of Lackey, worth $20 in good money, and gave his note 
for “$71 in current bank notes.” It was held that did not 
create a debt of seventy-one dollars in money, or United 
States coin, but was a promise to pay “seventy-one current 
bank money dollars,” and a distinctioh is taken between a 
promise to pay in bank notes, and a promise to pay in 
money, and a promise to pay in “ ey. which was even 
still more depreciated. 

In our case, the plaintiff deposits with the bank $480, 
and, as he made the deposit in current bank notes, then at 
about par, he agreed to receive “like current bank notes,” 
which the defendant is not in a condition to pay, and our 
decision is that payment must be made so as to put the loss 
on the bank, and not on the depositor. 


Per Coram. Judgment reversed, and judgment 
on the case agreed for $480, with 
interest. 
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. C. BFNBOW ». NORTH CAROLINA RAIL ROAD COMPANY. 


Itis the duty of a Rail Road Company to deliver articles at the usual places 
of delivery. Therefore, where a hogshead of molasses, instead of being 
landed on a platform, the usual place for heavy articles, was lost in an 
attempt to deliver it to the plaintiff at an unusual and an unfit place, the 
Company was held responsible. 

Whether a Railroad Company is compellable to furnish hands to remove 
heavy articles from the platform to wagons sent to haul them away; 
and if so, whether for any loss occurring in such removal the Company 
is liable as a common carrier or only as a bailee for hire—Quere? 


Case, tried before Warren J., at Spring Term 1867 of the 
Superior Court of Guitrogp, upon the following facts agreed: 

The defendant transported to Greensboro, for the plaintiff, 
a hogshead of molasses. The car iv which it was conveyed 
passed beyond the old warehouse to the new-platform in or- 
der to come in on the side track, and owing to the location 
of other cars, was stopped at the west side of the new plat- 
form and was not brought back to the old warehouse. The 
plaintiff was informed by the defendant's agent that the 
molasses was at the depot and was requested to send for it. 
He therefore sent his driver with a wagon for it. Upon ap- 
plication by the driver for the molasses, the agent told him 
to drive around, that it was at the west end ofthe new plat- 
form, and the agent went with hands in the employment of 
the company to deliver it. The hogshead was then rolled 
out of the car upon the new platform and thence the hands 
ofthe defendant and the plaintiff's driver attempted to re- 
move it into the wagon (which had been backed up to the 
platform) by means of a plank which passed, at an angle 
of 45 degrees, from the wagon to the platform. In the 
attempt, the hogshead rolled, fell upon the ground and 
burst. It was agreed that if his Honor should be of opinion 
that the plaintiff was entitled to recover, a judgment should 
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be entered for the value of the molasses; otherwise a judg- 
ment of non-suit. The Court being of opinion with defend- 
ant, gave judgment accordingly and the plaintiff appealed. 


Scott & Scott, for the appellant. 


Defendant ought to have delivered .the hogshead at the 
old warehouse, the usual place. Hilliardv. R. R. Co., 6 Jon., 
343; Neal v. same, 8 Jon., 482; 1 Pars. Con., 663 n. v; Thomas 
v. Boston & Prov. R. R. Co., 10 Met., 472. 

Delivery was not complete when accident occurred, and 
under circumstances defendant must be held to have war- 
ranted the sufficiency of the method suggested by himself, 
as the plaintiff had nothing to do with it. DeMott v. Lara- 


wy. 14 Wend., 225; Graff v. Bloomer, 9 Barr, 114; 1 Pars. . 


Con., 658 n. o. Ifplaintiff had requested the delivery at an 
unusual place, defendant would not havebeen liable. Lewis 
v. West. R. R. Co., 11 Met., 509. See Richards v. London 
Railway, 7 C. B., 839, as to responsibility of a company for 
acts of porters in its employ. 


Moore, contra 


When the hogshead was safely landed upon the platform, 
that was a delivery; and the company was liable no longer 
as a common carrier. That the plaintiff waived a deposit 
in the warehouse can make no difference. That hands em- 
ployed by the company volunteered to assist the plaintiff, 
who was short of hands, to transfer the hogshead from the 
platform into the wagon, cannot involve the company in any 
responsibility ; at least, can involve it no further than, as an 
unpaid bailee, for gross neglect. Hilliard v. R. R., 6 Jo., 
343; Neal v. R. R., 8 Jo., 482; Boner v. Steamboat Co., 1 Jo. 
211; Stanton v. Bell, 2 Hawks, 145. 
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Here the facts do not show negligence, and the burden of 
proof is upon the plaintiff. 2 Star. Ev. 970. 





Pearson, C. J. The car which brought the hogshead of 
molasses passed beyond the old warehouse to come in on theside 
track, and was, owing to the location of other cars, 
stopped at the western end of the new platform, and was 
not brought back to the old warehouse. “ Plaintiff's driver 
applied for the molasses, and the agent told him to drive 
around, that it was at the west end of the new platform.” In 
the attempt to remove the molasses from the car to the wag- 
on, using the west end of the new platform asa resting 
place, the molasses was lost. 

It is clear, from the statement of the case, that the defen- 
dant’s agent intended to land the molasses on the platform 
at the old warehouse, and failed to do so because some other 
cars were on the side track; and it is to be inferred that the 
driver of the plaintiff applied for it at the old warehouse, 
and was told “to drive around.” So we must take it that 
the platform at the old warehouse was the usual place at 
which heavy articles were landed, and the attempt to re- 
move the molasses from the car to the wagon at the west 
end of the new platform (a place, by the by, which was very 
ill-suited for the purpose,) at an angle of 45 degs., was re- 
sorted to by the agent of the defendant in order to get 
around the difficulty caused by other cars being in the way. 

We hold, upon this state of facts, that the defendant is 
liable for the loss, on the ground that the rholasses was not 
delivered according to its contract as a common carrier. 

If the molasses had been landed on the platform at the 
old warehouse, the usual place of landing such articles, we 
incline to the opinion that the transit of the article would 
have been at an end, so as to relieve the defendant from 
further liability as a common carrier. 
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Whether Rail Road companies are compellable to furnish 
hands to remove heavy articles from the platform to wagons 
sent to haul them away, is a question into which we do not 
enter, except to remark that such a practice would greatly 
promote the convenience of persons who employ the road 
and add much to its business. 

We also refrain from expressing an opinion how far, if 
there be such a practice, the Rail Road companies would be 
liable for loss as common carriers, or merely as bailees for 
hire, (we put out of the question the notion of a gratuitous 
bailment) because it is not set out in the case, whether there 
is such a practice at the Greensboro Station or not, and it 
may be that the attempt in this case to load the wagon is at- 
tributable to a desire to get the molasses into the wagon at 
an unusual and very unfit place, because of the difficulty of 
getting the car up to the right place. So this instance does 
not furnish any ground sufficient to infer a practice. 

Asis said in Hilliard v. R. R. Co., 6 Jon., 343 : “We preter 
feeling our way until the necessity of the decision in some 
case may require a direct determination.” 


Per Curiam Judgment reversed, and 
judgment here for plaintiff. 
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THE STATE v. JOHN OWEN. 


A special venire having been summoned for the trial of a prisoner upon a 
day previous to the day of trial, held that a successful challenge by the 
prisoner to the array of the original panel did not necessarily affect the 
competency of the special venire to act as jurors in the case. 

Where one who had been insulted ran ashort distance to his house to 
procure a gun, and then pursued the deceased, (who had ridden off,) in 
order to exact an apology, or failing in that, to do him great bodily harm, 
or kill him, Ae/d that, if upon his approach, the deceased turaed upon 
him, putting his hand to his side as if to draw a weapon, and was there- 
upon killed by a blow of the gun, the prisoner was guilty of murder. 

(State v. Benton, 2 D. & B., 196; State v. Lytle, 5 Ire., 58; State v. Shaw, 3 
Ire., 532; State v. Madison Johnson, 1 Ire., 354; State v. Jacob Johnson, 2 
Jon., 247; cited and approved.) 


Moroer, tried at Fall Term 1867 of the Superior Court of 
Gaston, before Gilliam, J. 

Upon the trial the prisoner challenged the array of the 
original panel on the ground that the jury lists had not been 
made out in accordance with the statutes of the State, or 
with the order of General Sickles. The cause was admitted 
by the Solicitor, and by consent the array was quashed. A 
special venire had been ordered on a previous day, and aa 
the names upon it were being called, the prisoner challeng- 
ed that array on the ground that as the original panel had 
been set aside, the special venire could not be resorted to. 
This challenge was overruled, and a jury was drawn from 
this panel. To this the prisoner excepted. 

After the State had made out its case, the defendant in- 
troduced Dr. Sloan, and proceeded to give in evidence (no 
objection being made) a conversation about the homicide be- 
tween himself and the witness a few days after it occurred. 
In the course of that conversation the prisoner, after giving 
an account of his having gone to Beatty’s Ford with the 
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deceased in his buggy in the former part of the day, of his 
returning in the same way with him, and their eating din- 
ner together at the prisoner’s house, of some quarrel on pol- 
itics in the house and an indulgence by the deceased in 
drinking, of his being helped by the prisoner into his buggy 
and starting towards home—went on to say that he accom- 
panied the deceased to the gate, and when the latter had 
gotten outside, some conversation ensued, in the course of 
which the deceased told one Caldwell who was present, “Owen 
is the damnedest rascal I ever saw,” and after something 
more, “ that he might help himself.” Prisoner replying, “if 
you will give me a few minutes, I will help myself,” went 
to the house, and getting a gun, returned, and finding the 
deceased had gone, pursued him. When he overtook him 
the deceased got out of his buggy and came to meet him. 
He added that he knew deceased was armed and always 
went so, and seeing him put his hand to his side as if to 
draw a pistol, he struck downward with his gun and de- ° 
ceased fell like a beef. 

Upon this the Court was asked to charge the jury that if 
they believed the above to be a true account of the homicide, 
and that the prisoner killed the deceased to save his own 
life, he was guilty of manslaughter only. 

’ The Court declined to give that instruction, and told the 
jury that if the’ prisoner armed himself with a gun and fol- 
lowed the deceased in order to demand satisfaction for the 
insult which he had received, or failing in that, to kill the 
deceased or do him some great bodily harm, the killing, 
even as he had described it to Dr. Sloan, would be murder. 

Verdict Guilty; Rule for New Trial discharged; Judg- 
ment, and Appeal. 


Vance and Bragg, for the prisoner. 
Attorney General, contra. 
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Battie, J. We have examined with ‘care the errors as- 
signed in the bill of exceptions, both for a venire de novo and 
for a new trial, without being able to find anything to sus- 
tain either of them. 

The objection to the formation of the jury, upon which 
the motion for a veniie de novo was founded, is clearly unten- 
able. The challenge to the array of the original panel of 
jurors by the prisoner, and the admission by the Solicitor for 
the State of the cause of challenge, made it absolutely neces- 
sary to resort to the special venire, just as it would have 
been had the prisoner challenged each juror separately. In 
the latter case the jurors summoned on the special venire 
would have properly been called in, and we cannot perceive 
any good reason why the same course was not admissible 
when the whole original panel was set aside at the instance 
of the prisoner. State v. Benton, 2 D. & B., 196; State v. 
Injtle, 5 Ire., 58; State v. Shaw, 3 Ire., 532. 

The objection to the charge of the Judge upon which the 
motion for a new trial was based is also untenable. The 
instruction which the prisoner’s counsel requested to be 
given the jury upon the testimony of his witness, Dr. Sloan, 
was, that if they believed the circumstances of the homi- 
cide were correctly stated by the prisoner in his interview 
with the witness Sloan, and that the prisoner killed the 
deceased to save his own life, he could not be convicted of 
murder, but of manslaughter only. The Judge declined to 
give the instructions in the terms asked, and we think 
he did so properly, because it left out of view the ma- 
terial and important fact, that the testimony of the witness 
tended to prove that the prisoner had followed the deceased 
with a deadly weapon for the purpose of demanding satis- 
faction for the insult given him, and to kill deceased, or to do 
him great bodily harm, should the demand for satisfaction 
be refused. The Judge, therefore, was right to adapt his 
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charge to the facts proved, and according to them the pris- 
oner was undoubtedly guilty of murder. See State v. Mad- 
ison Johnson, 1 Ire., 354, as explained and corroborated in 
State v. Jacob Johnson, 2 Jon., 247. 

It must be certified to the Superior Court of law for the 
county of Gaston that there is no error in the record. 


Per Curiam. There is no error. 








THOMAS 8S. DEAVER v. JAMES A. KEITH. 


A court has no power to grant a judicial attachment after a return of “‘not 
found” made upon a writ issued against a non-resident: and where 
under these circumstances such a writ had been taken out, Aeld that it 
was the duty of the Court to dismiss it on motion made by or for the de- 
fendant, or even ex mero motu. 

(Webb v. Bowler, 5 Jon, 362, and Israel vy Ivey, at this term; cited and ap- 
proved. ) 


JupiciaL ArracuMent (upon a motion to dismiss) before 
Busxton J., at Fall Term 1867 of the Superior Court of Map- 
ISON. 

The plaintiff issued a writ in Trespass against the defend- 
ant, returnable to August Term 1866 of the County Court 
of Madison. The defendant was a non-resident of the State 
and the writ was returned “not found.” Upon motion, at 
that Term, a judicial attachment against the property of the 
defendant was granted the plaintiff, no affidavit or bond be- 
ing required of him, and the attachment was duly levied. 
Upon the return of the proceeding, the defendant’s counsel, 
without filing a replevy bond, moved to dismiss. The mo- 
tion was refused and the defendant appealed to the Superior 
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Court. In that court, the motion was renewed before his 
Honor Judge Buxton, and being refused, the defendant 


again appealed. 


Phillips & Batile for the appellant. 
Merrimon, contra. 


Barrie, J. We areclearly of opinion that his Honor, in 
the court below, erred in refusing to dismiss the attachment. 
The reason given by him for refusal to dismiss shows that 
he was misled by considering the case as coming within the 
provision of the 52d section of the 31st chapter of the Revised 
Code alone, without reference to the 14th section of the at- 
tachment law contained in the 7th chapter of the Code. 

The whole Revised Code was enacted as one statute con- 
sisting of. various chapters, some of which have intimate 
connections with others and must be coustrued with refer- 
ence to them. Hence the section of the chapter first above 
mentioned, which authorizes the issuing of a judicial attach- 
ment in certain cases, must be taken to mean such cases only 
as are not absolutely prohibited by the 14th section of the 
attachment law. The object of the last named section was 
the protection of non-residents from proceedings against their 
property without the security of an affidavit made and bond 
given by the plaintiff in the attachment, whenever the lead- 
-ng process in the suit ha. not been executed on the person 
of the defendant when within the State. It is manifest that 
without this provision every person having, or pretending 
to have, a claim against a non-resident, might evade the 
making an affidavit and giving a bond, as required in an 
original attachment, by first issuing original process against 
the defendant, and then, upon the return of non est inventus, 
electing to issue a judicial attachment, instead of issuing 
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an alias or pluries capias under the 52d section of the 31st 
chapter of the Revised Code above referred to. 

The proceeding in this case purports not to be instituted, 
under the 16th section of the 7th chapter of the Code, for an 
injury to the proper person or property of the plaintiff; but, 
if it were, it cannot be sustained, because it does not appear 
that the defendant had absconded or concealed himself with- 
in three months after the commission of the wrong. 

The only inquiry which remains to be considered is, wheth- 
er the defendant had a right to move to dismiss the proceed- 
ings without having replevied the property attached. The 
judicial attachment having been issued without any legal 
authority, the defendant was not in any way within the ju- 
risdiction of the court, and it had not therefore any author- 
ity to proceed ; and nothing was left for it to do but to dis- 
miss the proceeding, and this it ought to have done at the 
instance of the defendant, or of any other person, or ex mero 
motu. See Webb v. Bowler, 5 Jones, 362; Israel v. Ivey, deci- 
ded at the present term, and the cases there referred to. 

The judgment must be reversed, and it must be certified 
to the court below that this court is of opinion that the at- 
tachment was not a proper process to be sued out by the 
plaintiff in this case, and that the writ ought to be quashed. 


Per Curiam. Judgment reversed. 
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WILLIAM B. CARTER v. HENRY McGEHEE, Administrator of 
NATHANIEL SCALES. 


A creditor having, in March 1863, refused to accept Confederate or State 
notes in payment of debts contracted before the late war, the debtor 
brought to him a bond upon a third party for the amount due, payable 
to the creditor, who agreed to take it in discharge of the debt, provided 
the debtor would sign it as surety. Hedid so and the former evidences 
of indebtedness were cancelled. Held that the debtor became a guarantor 
of the bond and was liable in asswmpsit for the full amount, without refer- 
ence to the laws providing for a scale of debts contracted during the war. 


(Carpenter v. Wall, 4 D. & B., 144, and Green v. Thornton, 4 Jon., 230, cited 
and approved. ) 


Assvumpsit, tried before Mitchell J, at Fall Term 1867 of 
the Superior Court of Rockinenam, upon the following case 
agreed : 

The defendant's intestate, in the years 1856 and 1857, be- 
came indebted to the plaintiff for borrowed money and exe- 
cuted bonds therefor at the dates ofthe loans. The princi- 
pal and interest amounted on the 14th of March 1863 to 
$3000. On that day Scales offered to pay off his bonds in 
Confederate notes or State money, and the plaintiff refused 
to accept them. Thereupon Scales procured the bond of the 
county of Rockingham for $3000, payable to the plaintiff, but 
upon what consideration t!e plaintiff was ignorant. Scales 
tendered it to the plaintiff in payment of his bonds, and he 
refused to accept it unless Scales would become surety for 
the county. Scales signed as surety at the foot of the bond, 
and thereupon the bonds given for the borrowed money 
were surrendered. 

The plaintiff contended that the defendant was liable for 
$3000, with interest from March 14th 1863. The defendant in- 
sisted that he was entitled to the benefit of the scale of depre- 
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ciation under the act of Assembly of 1866, ch. 39. It was 
agreed that if the court should be of opinion with the de- 
fendant, judgment should be entered for $750 and interest, 
but if with the plaintiff, for $3000 and interest. 

Upon the case agreed, his*Honor gave judgment for 
$3000, with interest from March 14th, 1863, and the defend- 
ant appealed. 


Merrimon for the appellant. 
Phillips & Battle, contra. 


Bartte J. The judgment rendered by his Honor in the 
court below upon the case agreed is undoubtedly correct. 
The argument of the defendant's counsel to the contrary is 
based upon the fallacious idea that the intestate of the de- 
fendant was bound as the surety of the county of Rocking- 
ham, in the ordinary sense in which the word surety is used 
inconnection with a principal. But in legal effect he was 
not a surety, but a guarantor. A guaranty is defined to be 
“a promise to answer for the payment of some debt, or the 
performance of some duty, in case of the failure of. another 
person, who is himself liable in the first instance to such 
payment or performance.” Carpenter v. Wall, 4 Dev. & Bat. 
144 ; Fellon Guar.; 1 Smfth Mer. Law, 277. The present 
case comes directly within that definition. The county of 
Rockingham became bound to pay the plaintiff, as soon as 
its bond was delivered to him, the sum of three thousand 
dollars, and the defendant’s intestate promised in considera- 
tion of the transaction, between him and the plaintiff, to pay 
the debt in case of the failure of the obligor to do so. 

The transaction between the parties to the guaranty re- 
quired a consideration for its support. Here there was a 
consideration, which was the discharge of debts due from the 
intestate to the plaintiff, which were admitted to have been 
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of the value in specie of three thousand dollars. To such a 
claim it is manifest from its express words that the act of 
1866, ch. 38, entitled “an act relating to debts contracted 
during the late war,” did not intend to apply the scale of 
depreciation provided for in ch. 39 of the laws passed at 
the same session. 

In opposition to this view of the case, it was urged by 
the defendant’s counsel that the intestate signed the county 
bond professedly as surety, and not as guarantor, and that, 
therefore, he cannot be bound as guarantor. The case of 
Green v. Thornton, 4 Jon., 230, is directly in point against 
this objection. In that case the defendant, whose name was 
signed toaninstrument purporting to be an indenture between 
the plaintiff and another person, was held to be a guarantor, 
though the word “security” was added to his name. It is 
true that the plaintiff failed to recover against him, because 
he could not prove any consideration for the contract of 


guaranty; but, in the present case an ample consideration 
was proved, and the plaintiff is not prohibited by the act of 
1866, above referred to, from recovering to the extent of it. 
The judgment is affirmed. 


Per Curiam. Judgment affirmed. 
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THE STATE v. ISAAC MOONEY. 


A mere threat unaccompanied by an offer or attemy;t to strike, is not an 
assault. 


Assautt, tried before Little, J., at Fall Term 1867 of the 
Superior Court of Wizxzs. 

The prosecutor, with some other persons, had gone to 
Mooney’s house, and, after some conversation, a quarrel 
arose, in the course of which insulting language was used 
by both parties. Thereupon the defendant ordered the 
others to leave his house. Ator about the same time he 
seized his gun; the witnesses differing as to whether he did 
this immediately, or after finding that the prosecutor and 
his party did not leave. A scuffle for the gun ensued be- 
tween the defendant and some members of his owr family, 
and the latter finally got possession of it. The defendant did 
not present it or attempt to make use of it. As the prosecutor 
and his friends were leaving the premises the defendant 
followed them and seized an axe, getting near enough to 
throw it, but the witnesses differed as to whether he was 
near enough tostrike withit. He did not attempt to use it. 
Subsequently, upon being dared to come out, he advanced 
again with the axe but did not get nearer to them than 
twenty-five or thirty yards. 

The court charged the jury that in any view of the testi- 
mony an assault had been committed by the defendant with 
both the gun and the axe. 

Verdict, guilty ; Rule for a New Trial discharged; Judg- 
ment, and Appeal. 


No counsel for the appellant. 
Attorney General, contra. 
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Reape, J. His Honor’s charge “that in any view of the 
case, the defendant was guilty,” is so broad as to entitle the 
defendant to a new trial, if there is any view consistent 
with his innocence. 

After a careful consideration of the testimony, we are 
obliged to say that in no view of the case is the defendant 
guilty. 

When the defendant ordered the prosecutor and his 
crowd to leave his house, as he had a right to do, it may 
have been rude behavior to seize his gun at the same time; 
but as he did not point his gun, or in any way offer or at- 
. tempt to use it, there was certainly no assault, which is an 
offer or attempt, and not a mere threat, to commit violence, 
And so the picking up of the axe within some twenty-five 
yards of the prosecutor, without an offer or attempt to use 
it, was not an assault. There is error. This opinion will 


be certified. 


Per Curiam. New trial. 








JOHN DEN v. JAMES R. LOVE. 


The Ordinance of the 23d June 1866 which changed the jurisdiction of 

~ the courts, prevented an action from abating before or at Fall Term 
1866 by the death of a defendant in 1864, after the Fall Term of that 
year, 

(Doe v. Avery, ante, 238, cited and approved.) 


Trespass, Q. C. F., before Mitchell, J., at Fall Term 1866 
of the Superior Court of McDowe.t. 

A motion having been made for notices to issue to the 
executors of the defendant, upon a suggestion that he was 
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dead; on its appearing to the court that he had died in the 
Fall of 1864, after the Fall Term of the court, the motion 
was refused, and the suit adjudged to have abated. 

From this judgment the plaintiff appealed. 


No counsel for, the appellant. 
Merrimon, contra. 


Reape, J. Before the Ordinance to change the jurisdic- 
tion of the Courts, &c., (23d June, 1866,) this suit would 
have abated by reason that two terms had elapsed after the 
defendant's death without making his executor a party. 
But that ordinance provides that the time elapsed since lst 
Sept. 1861, barring actions and suits, or presuming the sat- 
isfaction or abandonment of rights, shall not be counted. 
That ordinance prevented this suit from abating. We so 


held in Morris v. Avery, ante, 238. His Honor’s ruling in 
this case was before that decision. 
There is error. Let this be certified, &c. 


Per Curiam. There is error. 
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THE STATE v. THOMAS DULA. 


Where there is any evidence of an agreement between two or more to com- 
pass the death of a third person, the decision of the court below that 
such evidence is sufficient to establish the agreement, (preliminary to the ad- 
mission of the acts, &c., of one of such persons as evidence against the 
other) cannot be reviewed in the Supreme Court. 

Although in investigating the preliminary question as to the agreement, 
evidence of the naked declarations of one of the parties is not competent: 
yet if such declarations make part of the act charged in the indictment, 
it is otherwise. 

In order to support an exception to the exclusion of certain testimony, 
such testimony must appear to have been relevant. 

What one says in via, as to the place to which he is going, is competent ev- 
idence to establish the truth of what he says. 

It is no ground for an arrest of judgment that the name of the State is 
omitted in the body of the indictment; or that the memorandum of the 
pleas of two defendants is prefaced by the word “‘ saith.” 

(State v. Dula, ante 211, and State v. Lane, 4 Ire. 113, cited and approved.) 


Moroer, tried at a Court of Oyer and Terminer for Irepett, 
upon the third Monday of January 1868, before Shipp, J. 

The prisoner was charged as principal in the murder of 
one Laura Foster, in Wilkes County, in January 1866; one 
Ann Melton being charged in the same indictment as acces- 
sory before the fact, but not being upon trial, in consequence 
of an affidavit made by the prisoner. 

The State relied upon circumstantial testimony, and 
upon the acts and declarations of Ann Melton in fur- 
therance of an alleged agreement between her and the 
prisoner to commit the homicide. To establish the agree- 
ment evidence was given to the court that the deceased 
was at home, at her father’s, on Thursday night the 24th of 
January, but on the next morning was gone, as was also a 
mare that had been tied in the yard. Early on Friday she 
was seen upon the mure, about a mile from home, going in 
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the direction of “the Bates place.” She was not seen alive 
after that, but subsequently her body was found rudely bu- 
ried in a laurel thicket near that place, and there was a 
wound upon her left side piercing the cavity of the body. 
There was evidence that the prisoner was in the habit of 
criminal intercourse with both the deceased and Ann 
Melton; that some short while before he had contracted a 
disease from the deceased and had communicated it to 
Ann Melton; that he had threatened to “put through” 
whoever had given it to him; that he had been with the 
deceased at her home on the Sunday and Monday be- 
fore she disappeared, and there had private conversations 
with her; that on Thursday and Friday he had had private 
interviews with Ann Melton at her home, and on a ridge 
near her home; that he had sent for liquor in a canteen 
when at her huuse on Thursday, which was brought there 
in his absence: whereupon, Ann Melton had sent for him 
by a little girl, in a secret and singular manner, to come 
and get it, but her messenger did not find him; that 
afterwards he had come to ker mother’s house, and after a 
private conversation between them, he and Ann went off in 
opposite directions; that during the same day he had been 
at Ann Melton’s house, saying, he had met her upon a ridge 
near by, and that she had told him where to get the can- 
teen and some alum; that he had borrowed a mattock du- 
ring the day from her mother and was seen with it near 
“the Bates place;” that on Friday morning he was seen 
travelling in the direction of “the Bates place,” by a road 
which ran parallel with that by which Laura Foster was 
seen going: that Ann Melton, after leaving her mother’s, 
did not return to her own house until Friday morning, 
when her shoes and dress were wet, and she retired to bed 
remaining there most of the day; after she had gone to bed 
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the prisoner came there, leaned over her, and had a whis- 
pered conversation with her. 

The hypothesis ot the State was that the grave was dug 
on Thursday or Thursday night, and the deceased killed on 
Friday or Friday night; and that the motive was the com- 
munication of the disease. 

On motion by the State, the court held that the above 
circumstances were sufficient to authorize the introduction 
of Ann Melton’s acts and declarations in furtherance of the 
common design; cautioning the jury at the same time that 
this decision was to have no weight with them as to the 
prisoner's guilt or innocence. 

To this decision the prisoner excepted; as he did specially 
to the Court’s hearing evidence, whilst taking information 
upon that point, as to the message sent by the little girl. 

Evidence was admitted that Laura Foster had said toa 
witness, whilst riding in the direction of the Bates’ place, 
that she was going to that place. To this the prisoner had 
excepted, and at a subsequent stage of the trial the State 
agreed that it should not be considered as in evidence; and 
the court thereupon, in charging the jury, told them not to 
regard it. The prisoner complained of the admission as 
calculated to prejudice him before the jury. 

One Eliza Anderson, (a white woman,) a witness for the 
State, was asked upon cross examination, if she was related 
to John Anderson, (a man of color,) and the object of this 
question was stated.to be, her disparagement or discredit. 
Upon objection the question was ruled out. 

Verdict, guilty; Rule for a New Trial discharged; Judg- 
ment, and Appeal. 


Vance for the prisoner. 
Altorney General, Boyden and Clement, contra. 
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Pearson, C. J. The case, as it now comes up, presents 
but few points, and no one of them calls for much discus- 
sion. ; 

Ist. On the argument, the point made upon the evidence 
offered to the court as preliminary to the admissibility of 
the acts and declarations of Ann Melton in evidence to the 
jury against the prisoner, was treated as if the question be- 
fore this court was in regard to the sufficiency of the evi- 
dence to establish the fact of an agreement between Ann 
Melton and the prisoner to compass the death of Laura 
Foster; whereas, this court is confined to the question—was 
there any evidence tending to establish the fact? If so, his 
Honor’s decision, as to its sufficiency, was upon a question of 
fact, which we cannot review. Looking at it in this point 
of view, it must be conceded that the pvint is against the 
‘ prisoner. 

2d. “ His Honor erred in receiving as evidence to him- 
self, the declaration of Ann Melton, to wit: the message 
and instructions given by her to the little girl sent by her 
to the prisoner.” It does not appear on the record that 
this evidence was objected to as inadmissible. But, suppose 
it was objected to, we are of opinion that it was admissible 
on the ground that, although naked declarations of one are 
not admissible against the other, to show an agency or an 
agreement, yet this was not a naked declaration, like an 
admission or confession, but was a part of the act and in- 
deed, the most important part of it. 

3d. “The words used by Laura Foster ought not to have 
been received as evidence.” We think that the evidence 
was admissible as a part of the act. It was so considered by 
us when the case was up before. Vide ante 211. 

4th. “ The question put to the witness, Eliza Anderson, 
ought not to have been ruled out.” There is not enough 
set out in the statement of the case to show the relevancy 
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of this question, and we are confined to what appears in the 
statement of the case, treating it as a bill of exceptions on 
the part of the prisoner. 

Neither of the two grounds taken in support of the mo- 
tion to arrest the judgment are tenable. State v. Lane, 4 
Ire. 113, is a conclusive answer to one, and the other is only 
objectionable as violating a rule of grammar. This does 
not vitiate a legal proceeding when the sense and meaning 
is clear. Indeed, as the plea of “not guilty” is several 
and not joint, it would seem to be most proper to use 
the verb in the singular number and to set out in the record 
that each person upon the arraignment saith “ he is not 
guilty,” “she is not guilty,” instead of putting it in the 
form of a joint plea; but the authorities support the entry 
in either way. 

There is no error. This opinion will be certified to the 
end, &c. 


Per Curiam. There is no error. 








THE STATE v. WASHINGTON HICKS. 


In the course of selecting a jury for the trial of a capital crime, two per- 
sons, who had been called and challenged by the prisoner for cause and 
confessed such cause, in reply to further questions upon the same 
point by the Court, made disrespectful answers : Held to have been proper 
for the Court to rebuke such persons pointedly, and that no rights of 
the prisoner were infringed therehy. 


Hicuway Rossery, tried before Green J., at a Term of the 
Criminal Court for Craven, held on the 4th Monday of Sep- 
tember 1867. 
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The only objection made by the prisoner to the propriety 
of the trial below was founded upon incidents which occur- 
red whilst the jury was being made up. Two persons, who 
had been called upon the jury and challenged for cause, ad- 
mitted severally that from report they had formed and ex- 
pressed an opinion that the prisoner was guilty. Each of 
them was then asked whether the impression so made was 
so strong as to prevent him from giving the prisoner a fair 
trial. The former answered that the impression made upon 
him was so great that he would find the prisoner guilty al- 
though the evidence on the trial showed that he was not 
guilty. Upon this the court rejected, him and observed that 
he was not fit to sit on that or any other jury. The latter 
answered that he would find the prisoner guilty if the court 
should instruct him that according to the evidence he was 
not guilty. Thereupon the court rejected him, and said that 
if he did he would be guilty of perjury. 

The prisoner excepted to these remarks by the court as 
calculated to intimidate other members of the panel 
from candidly expressing their opinions as to his guilt, and 
thus, to force him to exhaust his peremptory challenges on 
persons who ought to have been rejected for cause. 

The court overruled the exceptions, and a verdict of guilty 
having been found, judgment of death was pronounced. 
Thereupon the prisoner appealed. 


No counsel for the prisoner. 
Attorney General, contra. 


Reape J. The powers and duties of this court and of the 
Judges of the Superior Court seem to have been miscon- 
strued in the exceptions which bring this case before us. 
“Men cf ability, integrity and learned in the law” are com- 
missioned to hold the Superior Courts, and for “wilfully vio- 
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lating any article of the constitution, maladministration or 
corruption,” they may be impeached by the legislature and 
indicted in the courts. And the office of this court is to 
“hear and determine all questions of law” and “all cases in 
equity” brought before it from the Superior Courts. It is 
not within the province of this court to supervise the mere 
behavior of the judge below, or his manner of holding his 
court, or to criticise his remarks to the bystanders, or to pre- 
scribe what morals he shall inculcate. Mere proprieties are 
entrusted to him only. They are not matters of science, and 
are not prescribed by any authority. It is only where the 
party’s legal rights have been prejudiced in the court below 
that this court can interfere. For illustration, it may be 
said that the prisoner had the legal right to have both of 
the jurors, who were challenged, rejected; and, if his Honor 
had refused to rejectthem, it would have been an error 
which we could correct; but, the manner of rejecting them, 
or the temper, or propriety of any remarks in regard to the 
persons rejected, cannot be reviewed by us. And this is de- 
cisive of the case, as it is stated that there was no exception 
to his Honor’s charge. 

It we were tosay no more, it might be supposed, to the 
prejudice of his Honor, that we had sustained, only because 
we had not the power to overrulehim. Such is not the fact. 
The privileges, not to say the duties, of the learned and 
good men who administer the law among the people, go very 
far beyond the mere formal declaration of what the law is. 
They must show its justice, and make it popular. They 
must not only punish crime, but denounce and make it 
odious. They must not only rebuke vice, but praise virtue. 
They must be ensamples as well of good men as of great 
judges. These qualities of our judges, and these influences 
in our courts, have made them palladiums, in which the 
people trust more than in armies. 
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When the two men, who were rejected as jurors, vaunt- 
ed their depravity, it would have been ashame if his Honor 
had not rebuked it. And, but for some good reason which 
does not appear to us, it would have been proper to punish 
it severely, if any punishment could be more severe than the 
scorn which must pursue the depravity that would take 
life against the law and the evidence. 

That there might have been others of the jurors of like 
temper towards the prisoner, who were deterred from ex- 
pressing it by reason of the rebuke of those two rejected ju- 
rors, is a remote possibility. The legitimate effect of his 
Honor’s remarks was to impress upon all who heard them 
that the prisoner was entitled toa fair and impartial trial, 
according to the law and evidence; and that it would be per- 
jury in any juror to deny him such a trial. After the jury 
was impannelled, like remarks by the judge in his charge 
to them could not have been complained of by the prisoner. 
Much less could he complain when the remarks were made 
to all, before they were impannelled, thereby not only right- 
ly disposing of the jury, but tempering the outside pressure, 
which is felt like the wind. Itis a pleasure to know that 
our courts yield nothing tothe prejudice of classes; and, 
that they take the most care where there is the greatest 
danger; and, are most humane where there is the greatest 
dependence. 

The prisoner has been deprived of no right to which he 
was entitled, and therefore the verdict must stand. 

There is no error. This will be certified to the court be- 
low, to the end that such proceedings may be had as the 
law directs. 


Per Coram. Ordered accordingly. 
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THE STATE v. JAMES GWYN and others. 


Where several defendants were included in the same indictment, which had 
been found during the late war and continued until after the courts were 
reopened ; upon a motion to retax costs, held : 


1. That the State was entitled to but one éaz. 


2. That the clerk, at each continuance, was entitled to but one fee for 
continuance, 


3. That as but one capias, including the names of all the defendants, had 
been issued, the clerk was entitled to but one fee for capias, 


4, That the clerk was entitled to but one fee for the indictment, 


5. That he was entitled to a separate fee for judgment against each defen- 
dant. 


6. That he was not entitled to fees for subpoenas issued from term to term; 
but to only one fee for those originallyissued and to another for those 
issued at the re-opening of the courts. 


Motion, to retax Costs, made at Spring Term 1867of tho 
Superior Court of Wixes, before Gilliam, J., under an in- 
dictment for assault and battery, in which the defendants 
(eighteen in number) had submitted and received judgment 
at Fall Term 1866. 

The objections were to the following items : 

1. The clerk had charged each defendant with a separate 
tax to the State and separate fees for each continuance; tor 
the indictment; the capias (there being but one, including all 
the names) and for judgment. 

2. The bill having been found during the recent war, had 
been continued until the courts were closed in 1865, and 
was revived when they were re-opened. The clerk issued 
subpoenas for witnesses from term to term, and the defend- 
ants were charged with clerk’s and sheriff's fees accordingly. 

His Honor held that the State was entitled to but one tax, 
and to but one fee for each continuance of the case, and to 
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but one for the indictment and capias; but that the clerk 
was entitled to a separate fee for judgment against each de- 
fendant. He also held that the defendants were chargea- 
ble only for the subpoenas originally issued, and for those 


issued at the re-opening of the courts. 

From the order directing a re-taxation in conformity with 
the above opinion, (except as regards the judgment) the 
clerk appealed; upon the other point the defendants ap- 


pealed. 


Merrimon, for the clerk. 
Clement, contra. 


Barris, J. In all the rulings of the court to which the 
clerk below excepted and from which he appealed, we con- 
cur, and direct the order to be affirmed. 


We also concur in the ruling that the clerk had a right to 
tax a fee for judgment against each defendant; for although 
the defendants were included in the same indictment, the 
judgment was a separate one against each, and not a joint 
one against all. 

There was no necessity for but one subpoena or set of sub- 
poenas for the witnesses prior to the time at which the court 
ceased to be held, because when once summoned the wit- 
nesses were bound to attend from term to term until dis- 
charged, according to the express provision to that effect in 
the Code, ch. 31, s. 60. “After the court was re-opened it 
was proper for the clerk to issue another subpoena or set of 
subpoenas to summon the witnesses again. He had a right 
therefore to charge for two subpoenas or sets of subpoenas 
for the witnesses, and no more. We therefore concur also 
in the ruling of His Honor upon this point. 

The opinion and orders of this court must be certified to 
the court below, to the end that the costs may be re-taxed 
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in accordance therewith. The clerk must pay the costs of 
the appeal. 


Per Coram. Order accordingly. 








THE STATE v. JAMES MITCHELL. 


A prisoner in jail said to a fellow prisoner, ‘If you will not tell on me I 
will tell you something;” The other replied that he would not tell, but 
if he did it would make no difference, for one criminal could not testify 
against another, The former added, ‘I want to know what todo;” The 
other replied that if he knew the circumstances he could tell him what 
todo: Held, that confessions of a murder, made thereupon by the former 
to the latter were admissible in evidence. 


Moroer, tried before Warren J., at a Court of Oyer and 
Terminer for Lexom, held on the first Monday in August 
1867. 

The prisoner had been arrested by the military authorities 
of the United States, for the murder of one James B. Allen, 
without being informed of the charge against him. Upon 
the trial the State offered evidence of his confessions made 
in prison to one Cook, who was at that time also a prisoner, 
for a misdemeanor, and had previously been his acquaint- 
ance. 

They were made under the following circumstances. The 
prisoner asked the witness, What in the hell do you suppose 
I was arrested for? Witness replied that he did not know. 
After some other conversation, the prisoner said, If you will 
not tell on me I will tell you something. Witness said he 
would not tell, but if he did, it would make no difference, 
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for one criminal could not testify against another. The 
prisoner then said, I want to know what to do; and witness 
replied that if ke knew the circumstances he could tell him 
what to do. 

Objection was made to the reception of the confessions 
thereupon made by the prisoner, on the ground that they 
were improperly and illegally obtained. They were how- 
ever received by the court. 

The prisoner was convicted, and a rule having been ob- 
tained for a new trial it was discharged, and there was 
judgment and appeal. 


No counsel for the prisoner. 
Atto Gen., for the State. 


' Battie J. The only question presented by the bill of ex- 
ceptions is, whether the confession of the prisoner was ad- 


missible. 

The principle upon which the competency of the confes- 
sions of a prisoner depends was well stated by Judge Hen- 
derson, in the case of the State v. Roberts, 1 Dev., 261. He 
said, “confessions are either voluntary or involuntary. They 
are called voluntary when made neither under the influence 
of hope or fear, but are attributable to that love of truth 
which predominates in the breast of every man not opera- 
ted upon by other motives more powerful with him, and 
which, it is said, in the perfectly good man cannot be coun- 
tervailed. These confessions are the highest evidences of 
truth, even in cases affecting life. But it is said, and said 
with truth, that confessions induced by hope or extorted by 
fear are, of all kinds of evidence, the least to be relied on, 
and are therefore entirely to be rejected:” This principle 
thus clearly enunciated by a very able judge, will be found 
to have pervaded every case upon the subject which has 
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been decided by this court. See Battle’s Digest, Title Evi- 
dence, sec. xxvi, p. 505. 

The confession proposed to be proved in the present case 
must be regarded as coming under the head of voluntary 
confessions. The prisoner himself commenced the conversa- 
tion which led to his confession. When the prisoner said to 
the witness, “I want to know what to do,” he must have been 
aware that the witness could not tell him without knowing 
the circumstances of his case. When the latter told him so, 
therefore, he only told him that which he already knew; 
and what he, thereupon went on to state to the witness was 
not induced by any hope of advantage held out to him by 
the witness, but by the suggestion of his own mind to get 
the witness’ advice as to the course he ought to pursue. 
So far from being unde¥ any influence to make a false state- 
ment, he had the strongest motive to tell the truth, so that 
the advice of his acquaintance might be of service to him. 
In this view of the question, the mistake of the witness as to 
the law about one prisoner testifying against another, can- 
not make any difference. The prisoner could not thereby 
have been in the least induced to make a false statement of 
the facts and circumstances of his case. All that can be 
said is, that he found himself placed in a difficult and dan- 
gerous position, and wanted the advice ota friend as to 
the best course to be pursued for his relief. To obtain that 
advice he voluntarily unbosomed himself to a person who he 
thought might be trusted, but who afterwards proved treach- 
erous and disclosed his secret. We donot know of any such 
ground for excluding confessions, and think the Judge was 
right in admitting them. 

It must be certified that we find no error in the record. 


Per Curtam. . No error. 
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THE STATE v. JULIA LEAK. 


Where the nurse of an infant, knowing that Jaudanum was poison and 
likely to kill, gave the child enough to kill it: held (nothing else appear- 
ing to qualify the presumption of law) that she was guilty of murder. 


Morper, tried before Warren J., at Fall Term 1867 of the 
Superior Court of Ricumonp. 

The prisoner was the hired nurse of the deceased, a child 
some six weeks old. It was shown that some days before 
~ the laudanum was administered the child’s mouth and cloth- 
ing had marks of blueing upon them, although the nurse 
had been told that it was poison. Upon being questioned 
about it, she had given an improbable account of the man- 
ner in which it had occurred. On the 3d of August 1867, 
the child’s mother, upon going to dinner, left the nurse and 
child alone. Shortly afterwards the child, which had been 
perfectly well when left, screamed violently, and the nurse 
began to sing as if to drown the noise. Upon going into the 
room, the mother found the vial of laundanum uncorked and 
the laudanum shaking; and there was laudanum upon the 
child’s mouth and dress. Upon being charged with giving 
laudanum to the child, the prisoner denied it, saying she 
had not given it a drop, that she had been smelling it and 
dropped alittle upon its dress. A physician was then sent 
for. The child went to sleep in half an hour, and did not 
awake again, dying about 2 o'clock the next night. 

The prisoner had been told a day or two before that the 
laudanum was poison; the bottle was then shown to her as 
poison, and she was directed to take it from a bureau and 
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place it upon the mantle-piece. There was no one in the 
room with the child but the prisoner. The child was 
healthy and had never taken laudanum. Other evidence 
was given to show thatthe prisoner had administered the 
laudanum, but it is not material to state it. 

The prisoner’s counsel requested the Judge to charge— 

1. That if the prisoner gave the laudanum in order to 
put the child to sleep, the case was one neither of murder 
nor manslaughter, but of misadventure only. 

2. That if in giving the laudanum the prisoner intended 
neither to kill it, nor to do it great bodily harm, she was 
not guilty of murder. 

3. That if she administered it carelessly, or by way of ex- 
periment only, she was guilty of manslaughter only. 

The court refused to give the first instruction, and told 
the jury that there was no evidence in the case to which it 
was applicable. The second instruction also was refused, 
and the court charged that if the prisoner gave the lauda- 
num knowing what it was and that it was likely to kill, the 
law presumed malice and the case would be one of murder; 
but that if she did not know the character of the laudanum 
as a poison, &c., it would be no more than manslaughter; 
that upon this point the burden of proof was upon the pris- 
oner. The court gave the third instruction substantially as 
asked for. 

Verdict, guilty; Rule for New Trial discharged; Judg- 
ment, and Appeal. 


Phillips & Battle, for the prisoner. 
Atto. Gen., contra. 


Reave J. The first exception to his Honor’s charge was 
properly abandoned in this court, as there was no evidence 
to which it was applicable. 
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The second exception is liable to the same objection, and 
to the further objection that, while his Honor did not. give 
the charge upon the abstract proposition as asked, yet he 
did give sucha charge as fitted the evidence. 

The evidence was that the prisoner had been told a few 
days before that the laudanum was a poison. We may sup- 
pose‘that she also knew that it was a medicine, but that there’ 
was no occasion to use it as a medicine, inasmuch as the child 
was in good health, and no Jaudanum had ever been given 
to it. She must have poured the poison out of the vial into 
the child’s mouth, as there was no cup or spoon. When the 
mother ran into the room when she heard the child’s scream, 
the prisoner was standing, with the child in her arms, nearthe 
vial, which had just been set down uncorked, the liquid being 
still in motion. The poison was in the child’s mouth and upon 
its clothes. The prisoner tried to drown the child’s scream, 
and when the mother charged her with giving the child 
laudanum, she denied it, saying, she had been only smelling it 
and spilt itonthechild. She knew it waspoison. She knew 
poison would kill. She poured it down the child’s throat, and 
attempted to conceal what she had done by a falsehood. There 
was not a single fact in the case tending to show that the 
prisoner did not know that it was poison; or, that she did not 
intend the reasonable consequence of her act. How could 
his Honor leave it to the jury to suppose that she did not in- 
tend it? If A deliberately point his gun at B, and discharge 
it and kill him, could his Honor charge the jury that if he 
did not intend to kill, he would not be guilty? When an 
act is proved, and there is no evidence of accident, the ques- 
tion of accident cannot be left to the jury any more than 
any other fact upon which there is no evidence. 

His Honor charged substantially, that if the prisoner knew 
that it was poison, and that it was likely to kill, and gave 
it under the circumstances detailed, and it did kill, she 





JANUARY TERM, 1868. 





State v. Rhodes. 





. 


was guilty. We think this gave the prisoner the benefit of 
every consideration to which she was entitled. The proof 
was that she knew it was poison; that there was no reason 
why she should have given it as a medicine, she did not pre- 
tend that she had so given it, but denied that she had given 
it at all. The reasonable consequence was killing; it did 
kill; there was no evidence that she did not intend to kill; 
and therefore it must be taken that she did intend to kill 
There is no error. 
Let this be certified, &c. 


Per Curiam. 








THE STATE v. A. B. RHODES. 


The laws of this State do not recognize the right of the husband towhip his 
wife, but our Courts will not interfere to punish him for moderate cor- 
rection of her, even if there had been no provocation for it. 


Family government being in its nature as complete in itself as the State 
government is in itself, the Courts will not attempt to covtrol, or interfere 
with it, in favor of either party, except in cases where permanent or ma- 
licious injury is inflicted or threatened, or the condition of the party is 
intolerable. 

In determining whether the husband has been guilty of an indictable as- 
sault and battery upon his wife, the criterion is the effect produced, and not 
the manner of producing it or the instrument used. 

(8. v. Hussy, Bus. 123; 8. v. Black, 1 Wins. 266, cited and approved; §. v. 
Pendegrass, distinguished and approved.) 


Assautt ann Bartrery, tried before Little J. at Fall Term 
1867 of the Superior Court of Wixxes. 
The defendant was indicted for an assault and battery 
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upon his wife, Elizabeth Rhodes. Upon the evidence submit- 
ted to them the jury returned the following special verdict: 

“We find that the defendant struck Elizabeth Rhodes, his 
wife, three licks, with a switch about the size of one of his 
fingers (but not as large as a man’s thumb) without any 
provocation except some words uttered by her and not recol- 
lected by the witness.” 

His Honor was of opinion that the defendant had a right 
to whip his wife with a switch no larger than his thumb, 
and that upon the facts found in the special verdict he was 
not guilty in law. Judgment in favor of the defendant was 
accordingly entered and the State appealed. 


Atto. Gen., for the State. 
No counsel for the defendant. 


Reave J. The violence complained of would without 
question have constituted a battery if the subject of it had 
not been the defendant’s wife. The question is how far 
that fact affects the case. 

The courts have been loth to take cognizance of trivial 
complaints arising out of the domestic relations—such as 
master and apprentice, teacher and pupil, parent and child, 
husband and wife. Not because those relations are not sub- 
ject to the law, but because the evil of publicity would be 
greater than the evil involved in the trifles complained of; 
and because they ought to be left to family government. 
On the civil side of this court, under our divorce laws, such 
cases have been unavoidablé, and not unfrequent. On the 
criminal side there are but two cases reported. In one the 
question was, whether the wife was a competent witness to 
prove a battery by the husband upon her, which inflicted 
no great or permanent injury. It was decided that she was 
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not. In discussing the subject the court said, that the ab- 
stract question of the husband's right to whip his wife did 
not arise. State v. Hussy, Busb. 123. The other case was 
one of aslight battery by the husband upon the wife after 
gross provocation. He was held not to be punishable. 
In that case the court said, that unless some perma- 
nent injury be inflicted, or there be an excess of violence, 
or such a degree of cruelty as shows that it is inflicted 
to gratify his own bad passions, the law will not invade 
the domestic forum, or go behind the curtain. State v. 
Black, 1 Winst., 266. Neither of those cases is like the one 
before us. The first case turned upon the competency of 
the wife as a witness, and in the second there was a slight 
battery upon a strong provocation. 

In this case no provocation worth the name was proved. 
The fact found was that it was “without any provocation 
except some words which were not recollected by the wit- 
ness.” The words must have been of the slightest import 
to have made no impression on the memory. We must 
therefore, consider the violence as unprovoked. The ques- 
tion is therefore plainly presented, whether the court will 
allow a conviction of the husband for moderate correction 
of the wife without provocation. 

Our divorce laws do not compel a separation of husband 
and wife, unless the conduct of the husband beso cruel as 
to render the wife’s condition intolerable, or her life burden- 
some. What sort of conduct on the part of the husband, 
would be allowed to have that effect, has been repeatedly 
considered. And it has not been found easy to lay down 
any iron rule upon the subject. In some cases it has been 
held that actual and repeated violence to the person, was 
not sufficient. In others that insults, indignities and neg- 
lect without any actual violence, were quite sufficient. So 
much does each case depend fupon its peculiar surroundings. 
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We have sought the aid of the experience and wisdom of 
other times, and of other countries. 

Blackstone says “that the husband, by the old law, might 
give the wife moderate correction, for as he was to answer 
for her misbehavior, he ought to have the power to control 
her; but that in the polite reign of Charles the Second, this 
power of correction began to be doubted.” 1 Black., 444. 
Wharton says, that by the ancient common law the hus- 
band possessed the power to chastise his wife; but that the 
tendency of criminal courts in the present day, is to regard 
the marital relation as no defence to a battery. Cr. L., sec. 
1259-60. Chancellor Walworth says of such correction, 
that it is not authorized by the law ofany civilized country; 
not indeed meaning that England is not civilized, but refer- 
ring to the anomalous relics of barbarism which cleave to 
her jurisprudence. Bish. M. & D., 446, n. The old law of 
moderate correction has been questioned even in England, 
and has been repudiated in Ireland and Scotland. The old 
rule is approved in Mississippi, but it has met with but lit- 
tle favor elsewhere in the United States. Jbid. 485. In 
looking into the discussions of the other States we find 
but little uniformity. 

From what has been said it will be seen how much the 
subject is at sea. And, probably, it will ever be so: for it 
will always be influenced by the habits, manners and condi- 
tion of every community. Yet it is necessary that we 
should lay down something as precise and practical as the 
nature of the subject will admit of, for the guidance of our 
courts. 

Our conclusion is that family government is recognized 
by law as being as complete in itself as the State govern- 
ment is in itself, and yet subordinate to it; and that we will 
not interfere with or attempt to control it, in favor of either 
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husband or wife, unless in cases where permanent or ma- 
licious injury is inflicted or threatened, or the condition of 
the party is intolerable. For, however great are the evils of 
ill temper, quarrels, and even personal conflicts inflicting only 
temporary pain, they are not comparable with the evils 
which would result from raising the curtain, and exposing 
to public curiosity and criticism, the nursery and the bed 
chamber. Every household has and must have, a govern- 
ment of its own, modelled to suit the temper, disposition and 
condition of its inmates. Mere ebullitions of passion, im- 
pulsive violence, and temporary pain, affection will soon for- 
get and forgive; and each member will find excuse for the 
other in his own frailties. But when trifles are taken hold 
of by the public, and the parties are exposed and disgraced, 
and each endeavors to justify himself or herself by crimi- 
nating the other, that which ought to be forgotten in a day, 
will be remembered for life. 

It is urged in this case, that as there was no provocation 
the violence was of course excessive and malicious; that 
every one in whatever relation of life should be able to pur- 
chase immunity from pain, by obedience to authority and 
faithfulness in duty. And it is insisted, that in the State v. 
Pendegrass, 2 D. & B., 365, which was the case of a school- 
mistress whipping a child, that doctrine is laid down. It is 
true that it is there said, that the master may be punisha- 
ble even when he does not transcend the powers granted; ¢. 
e., when he does not inflict permanent injury, if he grossly 
abuse his powers, and use them asacover for his malice. 
But observe, the language is, if he grossly abuse his powers. 
So that every one would say at once, there was no cause for 
it, and it was purely malicious and cruel. If this be not the 
rule then every violence which would amount to an assault 
upon a stranger, would have to be investigated to see 
whether there was any provocation. And that would con- 
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travene what we have said, that we will punish no case of 
trifling importance. Ifin every such case we are to hunt: 
for the provocation, how will the proof be supplied? Take 
the case beforeus. The witness said, there was no provoca- 
tion except some slight words.. But then who can tell 
what significance the trifling words may have had to the 
husband? -Who can tell what had happened an hour before, 
and every hour fora week? To him they may have been 
sharper than a sword. And so in every case, it might be 
impossible for the court to appreciate what might be offered 
as an excuse, or no excuse might appear at all, when a com- 
plete justification exists. Or, suppose the provocation could 
in every case be known, and the court should undertake to 
weigh the provocation in every trifling family broil, what 
would be the standard? Suppose a case coming up to us 
from a hovel, where neither delicacy of sentiment nor refine- 
ment of manners is appreciated or known. The parties 
themselves would be amazed, ifthey were to be held respon- 
sible for rudeness or trifling violence. What do they care 
for insults and indignities? In such cases what end would 
be gained by investigation or punishment? Take a case 
from the middle class, where modesty and purity have their 
abode but nevertheless have not immunity from the frailties 
of nature, and are sometimes moved by the mysteries of pas- 
sion. What could be more harassing to them, or injurious 
to society, than to draw a crowd around their seclusion. Or 
take a case from the higher ranks, where education and cul- 
ture have so refined nature, that a look cuts like a knife, 
and a word strikes like a hammer; where the most delicate 
attention gives pleasure, and the slightest neglect pain; 
where an indignity is disgrace and exposure is ruin. Bring 
all these cases into court side by side, with the same offence 
charged and the same proof made; and what conceivable 
charge of the court to the jury would be alike appropriate 
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to all the cases, except, That they all have domestic govern- 
ment, which they have formed for themselves, suited to their 
own peculiar conditions, and that those governmentsare su- 
‘ preme, and from them there is no appeal except in cases of 
great importance requiring the strong arm of the law, and 
that to those governments they must submit themselves. 

It will be observed that the ground upon which we have 
put this decision, is not, that the husband has the right to 
whip his wife much or little; but that we will not interfere 
with family government in trifling cases. We will no more 
interfere where the husband whips the wife, than where the 
wife whips the husband; and yet we would hardly be sup- 
posed to hold, that a wife has a right to whip her husband. 
We will not inflict upon society the greater evil of raising 
the curtain upon domestic privacy, to punish the lesser evil 
of trifling violence. Two boys under fourteen years of age 
fight upon the play-ground, and yet the courts will take no 
notice of it, not for the reason that boys have the right to 
fight, but because the interests of society require that they 
should be left to the more appropriate discipline of the school 
room and of home. It is not true that boys have a right 
to fight; nor is it true that a husband has a right to whip 
his wife. And if he had, it is not easily seen how the thumb 
is the standard of size for the instrument which he may use, 
as some of the old authorities have said; and in deference 
to which was his Honor’s charge. A light blow, or many 
light blows, with a stick larger than the thumb, might pro- 
duce no injury; but a switch half the size might be so used 
as to produce death. The standard is the effect produced, and 
not the manner of producing it, or the instrument used. 

Because our opinion is not in unison with the decisions of 
some of the sister States, or with the philosophy of some 
very respectable law writers, and could not be-in unison 
with all, because of their contrariety,—a decent respect for 
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the opinions of others has induced us to be very full in 
stating the reasons for our conclusion. There is no error. 
Let this be certified, &c. 


Per Cortam. No error. 








STATE v. GEORGE ELAM. 


In cases of Bastardy the county of the mother’s “ settlement” and not that 
of her “‘domicil” is chargeable with the maintenance of the child, and 
settlement is gained only by a continuous residence of twelve months. 


‘Therefore, where the mother, having lived in Granville county for several 
years, removed to Franklin two or three months before the birth of her 
child, with a bona fide intention of changing her domicil. the former and not 
the latter county had jurisdiction of proceedings to charge the putative 

~ father. - 


«State v. Roberts, 10 Ire., 350, State v. Jenkins, 12 Ire., 121, and Ferrell v. Boykin 
ante p. 9, cited and approved. 


Bastarpy, tried upon a case agreed before Fowle J., at the 
Fall Term 1867 of the Superior Court of Franxus. The 
proceedings were returned to the County Court, and carried 
from thence by appeal of the defendant to the Superior Court. 

One Arianna Herndon, a single woman (colored), charged 
the defendant, a colored man, with being the father of a 
child of which she was delivered in March 1867 in the 
county of Franklin. She had resided continuously in Gran- 
ville county for ten or twelve years before January or Feb- 
ruary 1867, when she removed to Franklin, with a bona fide 
intention of residing permanently in that county. The de- 
fendant resided in Granville where it is admitted that the 
child was begotten. 
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It was agreed that if the court should be of opinion that 
the court of Franklin county had jurisdiction of the pro- 
ceedings, a verdict should be entered for the State; if other- 
wise the proceedings should be quashed. His Honor direct- 
ed a verdict to be entered in favor of the State, and gave 
judgment accordingly. Whereupon the defendant appealed 
to this court. 


Edwards, for the appellant. 


The judge ought to have quashed the proceedings, upon 
the ground that the county of Franklin had no jurisdiction 
of the case. See Rev. Code, ch. 86. s. 12, par. 1, 4, 5. Also 
the case of S. v. Roberts, 10 Ire., 350; Ferrell v. Boykin, 


ante p. 9. 
Atto. Gen. for the State. 


Pearson C.J. The Revised Code (ch. 12) provides in 
general terms for proceeding against the putative father 
in the county where the child is born, to compel him 
to give bond for the maintenance of the child so as to 
indemnify the county against the charge of its mainte- 
nance. 

In most cases the child is born in the county where the 
mother has her settlement, and there is no difficulty in regard 
to the county in which the proceeding should be instituted. 

But sometimes, as in our case, the child is born in one 
county, and the settlement of the mother is in another 
county, which makes it necessary to put a construction on 
the statute, in order to see to which of the two counties the 
jurisdiction belongs. Indeed, the question might be still 
further complicated if we suppose Granville to be the county 
of settlement, Franklin the county of domicil, and that the 
mother while on a visit to Wake is delivered of the child. 
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Here Wake has the honor of its nativity, and construction 
must be resorted to in order to arrive at the meaning as to 
which of the three counties has jurisdiction. 

Upon the question of construction it will be seen that the 
general police regulations on the subject of paupers are con- 
tained in the statute—Revised Code, ch. 86, “Poor”—and 
that the statute under consideration, and the statute Revised 
Code, ch. 5 “Apprentices,” are supplements to the “Poor” 
act, and intended to carry out its provisions in regard to chil- 
dren who are paupers. So the three statutes make one sys- 
tem, and are to be construed together. 

The “Poor” act imposes upon every county the burthen of 
supporting all persons having a settlement in it, who are 
paupers, or who may become paupers. It provides that no 
one shall gain a settlement in a county unless by continuous 
residence for one year; and authorizes the county into 
which a pauper, or one who is likely to become chargeable 
has come, to have him sent back to the county where 
he has a settlement, at any time within the year; 
and it declares that illegitimate children shall follow 
and have the settlement of their mother at the time 
of their birth, if she then has any settlement in the 
State; and that neither legitimate nor illegitimate children 
shall gain a settlement by birth in the county in which they 
may be born, if neither of their parents had any settlement 
therein. 

In other words, the liability of the county for the main- 
tenance of a bastard child is fixed not by its birth but by 
the settlement of its mother at the time of its birth. 

The object of the bastardy act is to compel the putative 
father to indemnify the county chargeable with the main- 
tenance of the child—that is the county where the mother 
has a settlement at the time of its birth. It follows that - 
where a bastard child happens to be born in a county not 
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chargeable with its maintenance, the words, “the county 
where such child shall be born,” must give way and be con- 
strued to mean the county chargeable with its maintenance; 
otherwise we “stick in the bark” and have the absurdity of 
a county not chargeable taking a bond for its indemnity, 
while the county that is chargeable is left without relief. 

Suppose a woman who has her domicil and also settle- 
ment in the county of Granville, goes on a visit into the 
county of Franklin, and while there is delivered of a bastard 
child, and then takes her child and goes back home; no one: 
will say that Franklin has jurisdiction, although the child 
was born in that county, for that county needs no indemni- 
ty; and every one will say that Granville is the proper county 
to institute the proceeding, for that is the county chargeable, 
and consequently, that is the county authorized to require 
indemnity. So, as was the case in State v. Roberts, 10 Ire., 
350, if a woman having a domicil and settlement in the 
county of Brunswick, goes into the county of New Hanover, 
on purpose to be delivered there, and then goes back to 
Brunswick, the latter county has jurisdiction, because it is 
the county chargeable with the maintenance of the child, 
and New Hanover has no concern in it although the child 
be born in that county. 

It is true Judge Nash in his opinion lays stress on the 
fact that the woman went into the county of New Hanover, 
mala fide, on purpose to be delivered, and then went back. 
To prevent misapprehension Judge Ruffin also filed an opin- 
ion in which the decision is distinctly put on the ground 
that the substance of the provision is to indemnify the 
county legally chargeable with the maintenance of the child. 
That case is followed by State v. Jenkins, 12 Ire., 121. The 
child was born in the county of Richmond, where the mother 
had her domicil and settlement; she then with her child re- 
moved to the county of Montgomery, where she resided more 
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than two years, by which continuous residence she gained a 
settlement in Montgomery. The proceeding under the 
bastardy act, instituted in the county of Richmond, was 
dismissed for the want of jurisdiction, on the ground 
that, although the child was born in Richmond, that 
county was not chargeable, and therefore had no right 
to require any indemnity. State v. Roberts supra, is cited 
as settling the construction that the jurisdiction belongs to 
the county chargeable with the maintenance of the child, 
and not to the county in which it was born. 

This case is on all-fours with our case; and it is even 
stronger, for there the county in which the child was born 
was the county of the mother’s domicil and settlement; 
whereas in our case the county in which the child was born 
(Franklin) was only the county of the mother’s domicil, and 
Granville was the county of her settlement. Thesame con- 
struction is put on the kindred statute Rev. Code, ch. 5, “Ap- 
prentices.” Ferrell v. Boykin, ante, 9. The mother of a 
base born child removed with it from the county of Nash, 
where she had a settlement, into the county of Wilson, but 
had not resided there continuously for one year. It is held 
that Nash, being the county of settlement, was the proper 
county to bind out the child, as it had nosettlement in Wil- 
son. The mother by a bona fide removal to Wilson, had 
acquired a domicil there. So in our case the mother had by 
a bona fide removal into Franklin acquired a domicil there; 
but in neither case had the mother acquired a settlement in 
the county to which she removed. And the county of the 
settlement is the proper county to bind out apprentices, 
and to institute proceedings in bastardy, for that is the 
county chargeable with the maintenance of the child. 

It is clear from the authorities cited, and the “reason of 
the thing,” that the county where the child is begotten and 
where it is born are immaterial circumstances. The gist of 
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the matter is, which is the county of settlement? 7. ¢, the 
county chargeable with the maintenance of the child. 

Domicil is the county in reference to the probateof wills, 
and grants of letters of administration, and, being merely 
personal, the old domicil may be changed for anew one 
simply by removal from one county into another. 

Settlement is the county in reference to a liability to sup- 
port those who are paupers or may become paupers. And, 
as this is a matter which affects the county, a new settle- 
ment cannot be gained without a continuous residence of 
one year in the county to which the party has removed. 

Although in most cases the county ot domicil and the 
county of settlement an the same, yet they are sometimes 
different, as in our case Granville is the county of settle- 
ment, and therefore chargeable with the maintenance of the 
bastard child. Franklin is the county; of domicil, but is not 
chargeable. We can only account for the error into which 
the learned judge has fallen, by supposing that his attention 
was not called to this @istinction. 

There is error. Judgment reversed. Judgment to be for 
defendant. This will be certified, &c. 


Per Curiam. Judgment reversed. 
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W. R. CHERRY v. JAMES 8. LONG. 


An auctioneer is the agent of both seller and purchaser. Therefore, upon a 
tract of land being bid off at auction by one who is present, the auction- 
eer is his agent for the purpose of directing his name to be signed to an 
agreement to purchase. 


A memorandum by the clerk of the auctioneer ‘‘Rayner Tract to James 8. 
Long at $40 per acre,” hy order of the auctioneer, in a case where it was 
shown that the expression ‘“‘Rayner Tract’’ was a well known designation, 
held, under the circumstances, to be sufficient, within the statute of 
Frauds. 


Casz, to recover damages for breach of contract, tried at 
Spring Term 1867 of the Superior Court of Eparcoms, before 


Barnes J. 
The facts appear sufficiently 4n the opinion of the court. 
In the court below the plaintiff, on an intimation of his 
Honor's opinion submitted to a verdict and appealed. 


No counsel for the appellant. 

Biggs and Bragg, contra, cited Pettijohn v. Williams, 1 Jon., 
148; Edwards v. Kelley, 8 Jon., 69; Mizell v. Burnett, 4 Jon., 
249; Sug. Vend. 74-79; Batten’s Spec. Perf, (L. Lib., 24); 
Sug. Vend., app. 4 and text 10 et seq; Coles v. Trecothick, 
9 Ves., 234; Sug. 75. 


Pearson C. J. From the manner in which the case is 
made up, the intention was to present this simple point : 
At a public sale of land, a tract is bid off by the defendant; 
the auctioneer says, “Put it down to James S. Long,” where- 
upon the clerk enters on his sale list in the presence of Long, 
“Rayner tract to James S. Long at $40 per acre.” Is this a 
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sufficient signing of a note or memorandum of the contract, 
within the statute of frauds ? 

On the argument Mr. Bragg was forced to admit that, ac- 
cording to the English cases, this is a sufficient signing by 
the authority of the defendant, forit was done in his presence, 
so the authority was express. Sug. Vend., 74 to 77. He 
then raised the question that the terms of description are 
not sufficient; but the case states that the “Rayner tract” 
was a well known designation. He then made the point 
that the memorandum was not sufficient, inasmuch as the 
terms of sale are not set outin it. As this was a sale under 
a power given by will to sell certain lands, and the case 
states that the sale was made after advertisement, and the 
original counsel of the defendant, Mr. Biggs, in his brief 
filed in the case, makes but two points, Ist. The auctioner 
and clerk were agents only of the plaintiff; 2d. The statute of 
frauds makes void the contract although it was at an auction 
sale. We must take it that the advertisement contained the 
terms of sale, as is usual in such cases. So all that we are 
to decide is, that this written memorandum and signing of 
the name of the defendant by the clerk, taken in connection 
with the terms of sale, isa compliance with the statute. Bart- 
lettv. Purnell, 31 Eng. C. L.,180,isadirect authority for this; for 
there it is taken to be settled that the auctioner is the agent 
of both parties, and the entry on his lists, taken in connec- 
tion with the advertisement, is a compliance with the stat- 
ute, although that case went off on the point that the bidder 
was at liberty to prove a special agreement with the vendor, 
by which she was not to be held up to the terms set out in 
the advertisement. 

There is error. Judgment reversed and venire de novo. 


Per Cortam. . Venire de novo. 
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STATE v. REID LINDSAY. 


Under the plea of former conviction, if the acts alleged in the second indict- 
ment are embraced in the first, and relied upon to sustain that indict- 
ment and to increase the punishmentof the defendant, he is entitled to 
an acquittal; therefore, 


Where one was indicted for an assault and battery, and it was proved that, in 
a former indictment against him and others for a riot, the assault charged 
had been given in evidence, with other acts oflike character, his convic- 
tion of the riot is a bar to the second prosecution. 


(State v. Stanly, 4 Jon., 290; S. v. Ingles, 2 Hay., 148; and S. v. Com. Fay- 
etteville, 2 Mur. 371, cited and approved. ) 


Assautt anp Bartery, tried before Buaton J., at Spring 
Term 1867 of the Superior Court of Cai pwe t. 

The defendant was charged with committing an assault 
upon one R. B. Dula in the town of Lenoir, and at the trial 
relied upon the plea of former conviction. In support of 
his plea he introduced the record of his conviction at the 
same term under an indictment for a riot and proved that, 
on that trial, the State had given in evidence, among other 
acts of the defendant and his associates calculated to dis- 
turb the public peace, the assault on R. B. Dula for which 
he is now indicted. The defendant asked the court to charge 
that the former conviction was a bar to this indictment. 
The court refused so to charge, and the defendant excepted. 

Verdict for the State; Rule for a New Trial; Rule dis- 
charged; Judgment, and Appeal. 


Folk, for the appellant. 


The following propositions are sustained by the author- 
tiies entitled to most respect: 
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1. When the acts alleged in both indictments are so 
blended together, that the charge in the second must have 
been considered by the court in passing on the first, a con- 
viction on the first indictment is a bar to the second prose- 
cution. Ifa man be convicted of an assault he is protected 
thereby from prosecution for the battery. So a conviction 
of a riot in a meeting house during public worship, is a bar 
to a subsequent indictment for disturbing the religious as- 
sembly. Statev. Townsend, 2 Har., 543; see also S. v. Coop- 
er, 1 Green., 31; S. v. Fayetteville, 2 Mur. 371; Fidler v. 
the State, 7 Humph., 508. 

2. If the acts alleged in the second indictment are em- 
braced in the charge contained in the first, and have been 
given in evidence to procure the first conviction, and in- 
crease the punishment, the first conviction isa bar to any 
second prosecution for those acts. Commonwealth v. Kinney, 
2 Va. Cases, 139; Bish. on Cr. Law, vol. 1, p. 890; State v. 


Ingolds, 2 Hay., 148. For upon the first indictment the 
court receives evidence of all the concomitant facts and will 
apportion the punishment to the nature of the offence as en- 
hanced by all these circumstances. Hence the rule, laid 
down by a recent writer on criminal law, “a prosecutor may 
carve as large an offence out of the transaction as he can, 
but he shall not cut but once.” Bish. Cr. Law, vol. 1, p, 892. 


Atto. Gen., contra. 


Battie J. In the case of the State v. Stanly, 4 Jon., 290, 
it is said that “The plea of antrefois convict, like that of an- 
trefois acquit, is founded upon the principle that no man 
shall be placed in peril of legal penalties more than once 
upon the same accusation”; and for this is cited 1 Chitty, 
Criminal Law, 252-462. The principle is clear, but there 
has been much difficulty in its application to the great va- 
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riety of cases which have arisen on the subject. It is un- 
necessary for us to refer to many of them, because we think 
that the second proposition contended for by the counsel for 
the defendant is supported by decisions of this court, and is 
decisive of the present case. The proposition is that “If the 
acts alleged in the, second indictment are embraced in the 
charge contained in the first, and have been given in evi- 
dence to procure the first conviction, and increase the pun- 
ishment, the first conviction is a bar to any second prosecu- 
tion for those acts.” Thusin the case of State v. Stanly, su- 
pra, it was held that, if a party has been convicted and 
punished in the County Court upon an indictment for an 
affray, he cannot be tried again in the {Superior Court upon 
an indictment for an assault and battery relating to the same 
transaction. Sojin State v. Ingles, 2 Hay., (p. 148 of the 2d 
ed.) it is said that*a former conviction of another offence of 
a different denomination, but grounded on the same facts as 
those relied on in the second indictment,{is a bar. See also 
State v. Commissioners of Fayetteville, 2 Mur. 371. 

In the case before us the assault and battery charged in 
the bill was undoubtedly relevant to;prove the participation 
of the defendant in the riot allegedfin the former indictment. 
The bill of exceptions shows that,it;was in fact proved on 
the trial fofriot, and for any thing that we know, it may 
have been the cause of the defendant's conviction on that 
trial. To sustain an indictment for the same act, though 
charged as a different offence, would be therefore to punish 
the defendant twice for the same criminal act, which cannot 
be allowed. 

The judgment must be reversed and a venire de novo 
awarded. 


Per Curiam. Venire de novo. 
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ROBERT C. GIBBS v. DURANT H. GIBBS. 


Where a guardian collected a bond due to his ward by solvent persons in 
November 1863, in Confederate currency, nearly two years after the ward 
became of age, Ae/d that at the suit of the ward he was chargeable with 
the full amount of the bond and interest. 


(Emerson vy. Mallett, Phil. Eq. 234; cited and approved.) 


Petition against a guardian for a settlement, heard upon 
an exception, before Shipp J. at Fall Term 1867 of the Su- 
perior Court of Hype. 

The petition had been filed at February Term 1866 of the 
County Court, and an account having been taken, the report 
of the commissioner was returned to May Term 1867. At 
this last Term the petitioner excepted to an item crediting 


the defendant with some $1600 for Confederate money collect- 
ed by him upon a note due by one James Adams to him ag 
guardian. Upon this exception it appeared that the parties 
to the note were good, that the petitioner had been of age 
for nearly two years at the time it was collected, and that 
the Confederate notes were received for it in November 1863. 
In the County Court this exception was overruled; and 
upon appeal to the Superior Court it was sustained. 
Thereupon the defendant appealed. 


No counsel for the appellant. 
Rodman, contra. 


Reape J. There are two reasons why the plaintiff's ex, 
ception as to the James Adams debt should have been sus- 
tained. 
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First. The defendant’s ward (the plaintiff) had been of 
age nearly two years when he collected the debt, and he 
ought to have delivered over the bond to the plaintiff, or 
paid him the amount. 

Second. At the time the defendant collected the bond, 
November 1863, the Confederate Treasury notes in which 
he collected it, were worth only some six or eight cents in 
the dollar. To collect a good debt under such circumstances 
was trifling with the plaintrff’s interests. Hmerson v. Mallett, 
Phil. Eq., 234. 

The report will be reformed by the clerk of this court by 
charging the defendant with the James Adams debt and 
interest. 

There may be a decree for the plaintiff for the balance 
due him. ° 

The cost, including ten dollars to the clerk for reforming 
the account, will be paid by the defendant. 

There is no error. 2 


Per CurtaM. Decree accordingly. 
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THE STATE v. WILLIAM W. PARKER. 


In a case where an indictment for murder was based upon circumstantial 
evidence tending to show that the homicide had been accompanied by 
robbery, and the prisoner, in whose possession soon afterwards the things 
taken were found, denied having inflicted the fatal blow, held that the 
presiding Judge was correct in charging that the prisoner was guilty of 
murder, or of nothing. 


Where a Judge otherwise administers the law correctly, held not to be error 
for him to decline using the very words in which an important legal 
proposition has been accurately laid down in another case: and that 
sometimes circumstances attending a trial may render it improper fora 
judge to define a legal principle in the very words that were strictly cor- 
rect in another case. 

There is no “formula” to which judges may resort for guaging the degree 
to which a jury must be convinced in order to justify a verdict of guilty, 
and attempts to create such have resulted in no good. 


(State v. Sears, ante 146; State v. Knox, ante 312; cited ard approved.) 


Moroer, tried before Meares, J., at a term of the Criminal 
Court of New Havyover, held on the first Monday in June 
1867. 

The deceased (one William Childress) was killed on Sun- 
day night 29th March 1863, and his body was found shortly 
afterwards in Smith’s Creek, about one mile from Wilming- 
ton. On the side of the creek, a few feet off, a large quan- 
tity of blood was found, and there were marks of a scuffle. 
Some twenty wounds were upon the body, two of which had 
been inflicted by a large knife, and were sufficient to pro- 
duce immediate death. On the day before, the deceased was 
wearing a gold watch, which was described, and a consid- 
erable amount of Confederate and also of United States cur- 
rency. He was a subject of Great Britain and had about 
him a “British protection paper” against conscription. On 
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Sunday afternoon he was at a house in Wilmington, the last 
towards Smith’s creek, occupied by some women, and the 
prisoner and two other men (Dunn and Runciman) were 
with him. After frequent invitations by the prisoner and 
Runciman, the deceased at last about dark consented to take 
a walk with them, and they went off in the direction of 
Smith’s creek. Deceased then had on the watch, and pris- 
oner had a large bowie knife. About midnight the prisoner 
and Runciman returned and asked for water, which Dunn 
went out and gave them, and then they went off, returning 
again about light with a number of dead chickens, some of 
them with their heads taken off, the men’s clothes having 
much blood upon them, which they tried to scrape off, say- 
ing it was from the chickens. 

On Monday the prisoner and Runciman were in a store 
together under false names, offering to sell a gold watch, 
and exhibiting Confederate and United States currency, also 
a “British protection paper,” which prisoner said would 
prevent him from being “conscripted;” aud on the same or 
the next day Runciman having been wounded in an affray 
was arrested and the “paper” was found upon him, and he 
afterwards gave some currency (as above) toa friend. On 
Sunday night about half-past 11 o'clock, the prisoner and 
Runciman were at a shop standing by the fire, and prisoner 
had a watch, which a witness believed was the same ex- 
hibited by the deceased on the day before; and this caused 
that witness to take steps to have the prisoner arrested. 
On Tuesday succeeding, the prisoner when in jail hada large 
bowie knife which he said belonged to him, and two physi- 
cians testified that there was blood on the handle and blade, 
and one physician said that in his opinion it was human 
blood; and the blade being applied to one of the mortal 
wounds upon the body of the deceased fitted init. On 
the same occasion, the sheriff opened the breast of the 
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prisoner’s coat, and his clothing beneath was found stain- 
ed with blood. When asked about this, the prisoner said 
nothing. At the same time another prisoner produced 
a watch (identified as that of the deceased) and said that 
the prisoner gave it to him to keep. This the prisoner de- 
nied, but afterwards ih same conversation admitted that the 
watch was his, and that he had brought it from Virginia; 
and said that he had denied it at first because some one had 
been there a little before to enquire about it. 

The counsel for the prisoner requested the Court to charge 
. the jury that if any reasonable hypothesis could be made 
out consistent with the prisoner's innocence, they must ac- 
quit; and that a presumption could be raised only from a 
fact, and not from another presumption; that having to 
presume the prisoner's presence at the murder from the fact 
that he was seen going in that direction with the deceased, 
they could not also presume from this presumption, that he 
was the murderer or was present aiding and abetting. 

The Court reviewed the evidence at length, and upon one 
part of the case charged the jury “that there were no nice 
digtinctions of law to be drawn or explained in this case, as 
between the different degrees of homicide, because the pris- 
oner denied the homicide, and there was no evidence to 
rebut the presumption that whoever committed it was guilty 
of murder; that there was no half-way ground on which 
they could compromise, and they must either convict of 
murder or acquit; that they must be convinced beyond a rea~ 
sonable doubt that the prisoner was present and committed 
homicide or aided and abetted it, before they could convict 
him; that the presumption of his mere presence was not 
sufficient for conviction, but that if the jury believed that 
he was present and that a robbery accompanied the homi- 
cide, and the prisoner soon afterwards was found in the 
possession of valuable property which was the subject of the 
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robbery, and that the prisoner had given no reasonable or 
satisfactory explanation of the manner in which he came 
into the possession of the property, and that the evidence in 
the case furnished no explanation of the manner in which 
he came into possession of the property consistent with his 
innocence, that then they ought to convict him.” 

After the charge had been closed the counsel for the pris- 
oner requested the Judge to instruct the jury in the lan- 
guage used in the case of T'he State v. Swink, 2 D. & B., 9: 
“that in cases of circumstantial testimony the evidence must 
be as strong and clear as if derived from the evidence of one 
credible and respectable witness.” The court said that it 
adopted the decision in that case, but that it meant no more 
than that they should be convinced beyond a reasonable 
doubt, as they had already been told. 

Verdict, Guilty; Rule for New ‘Trial discharged; Judg- 
ment, and Appeal. 


No counsel for the appellant. 
Attorney General for the State. 
© 

Pearson, C. J. This wasacase of circumstantial evidence. 
His Honor left it to the jury to say whether from all of the . 
facts and circumstances, they were satisfied by the evidence 
that the prisoner inflicted a mortal wound, or was present 
aiding and abetting the act. There certainly was evidence 
tending to prove the guilt of the prisoner, and we think he 
has no right to complain of the manner in which his Honor 
put the case to the jury. 

If the prisoner inflicted the mortal wound, or was present 
aiding and abetting the act, the idea of manslaughter, or of 
excusable or justifiable homicide, was out of fhe question. 
It was either a case of cold blooded murder, for the sake of 
getting the property and money of the deceased, or else the 
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prisoner was entitled to a verdict of acquittal, because no 
offence had been proved. 

The instruction asked for in regard to a “reasonable hy- 
pothesis consistent with the imnocence of the prisoner,” and 
“that a presumption could only be raised from a fact, and not 
from a presumption; and, that having to presume the pris- 
oner’s presence at the murder from the fact of his going 
in that direction in company with the deceased, the jury 
had no right to presume from this presumption that he 
was the murderer or present aiding and abetting,” was, in 
our opinion, fully responded to by his Honor’s charge. The 
fact of “the prisoner’s going in that direction in company 
with the deceased,” was not the only fact from which his 
presence at the murder, and his participation in the crime 
could be presumed. There were many other facts bearing 
upon the matter; and the prisoner's counsel was not at lib- 
erty to ask for an instruction predicated on the ground that 
there was no other fact in evidence, and thereby isolate the 
point. 

We think the prisoner has no ground of complaint in ref- 
erence to the refusal of his Honor to adopt the very words 
used in Stvink’s case without explanation. The truth is that no 
set of words is required by law, in regard to the force of cir- 
cumstantial evidence. All that the law requires is, that the 
jury shall be clearly instructed that, unless after due consid- 
eration of all of theevidence, they are “fully satisfied,” or 
“entirely convinced,” or “satisfied beyond a reasonable 
doubt” of the guilt of the prisoner, it is their duty to acquit, 
and every attempt on the part of the courts to lay down a 
“formula” for the instruction of the jury, by which to “guage” 
the degrees of conviction, has resulted in no good. State v. 
Sears, ante, 146; State v. Knox, ante 312. 

“The evidence must be as strong to authorize conviction, 
as if proved by one credible and respectable witness.” 
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What degree of certainty is fixed by this proposition? It, 
of course, must depend upon the attendant circumstances. 
These differ in every case and never rest upon the testimony 
of a single witness; e. g., the connection of the parties, were 
they strangers, friends or enemies; the motive for the act; 
the conduct of the prisoner after the act; altempts at con- 
cealment; telling lies, &c. Sothe proposition, although it 
may sometimes serve the purpose of illustration, is not, and 
cannot be made a rule of law; consequently it is not error 
to decline to instruct the jury in these very words. 

On the contrary, when the presiding judge thinks from 
the course of the argument, and the signification given to 
the words by counsel, that, to use the very words would 
tend to give the jury a wrong impression as to what the law 
requires, it is his duty to use other words, or, if he adopt 
the very words, to do so with such an explanation as will 
convey to the minds of the jury a counter impression, and 
prevent misapprehension, as was done by his Honor in this 
case. 

Many things occur at the trial below, which it is impossi- 
ble to communicate to this court. Such things cannot be 
reviewed and must be left to the judgment and good sense 
of the judge who conducts the trial. This court can only 
interfere when error appears. 

There is no error. This will be certified, &c. 


- 


Per Curiam There is no error. 
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PINKNEY WEAVER v. JESSE W. PARKER and BENJ. HESTER. 


A record of proceedings under the poor debtor law, in favor of one not shown 
to have been at the time of such proceedings in possession of articles set 
apart to him, is not admissible as evidence in a suit for those articles, be- 
tween third persons. 


The burden of proof in the Supreme Court is upon him who alleges error» 
the presumption is against it. 


TRovER, for a mare and two colts, tried at Fall Term 1867 
of the Superior Court of Oranag, before Mitchell J. 


The defendants claimed title under one John Weaver, who 
was shown to have been for a long time in possession of the 
animals. Evidence of his acts and declarations, whilst 
in possession to them, affecting the title, was given by 
both parties. Defendants also offered in evidence a record 
(dated December 10, 1857) of the proceedings set on foot by 
John Weaver to obtain the benefit of the poor debtor law— 
in the course of which it was alleged that the animals had 
been set apart to him. Upon this point it appeared that the 
mare remained in John Weaver's possession as above “until 
the 7th of December 1857, when the defendants took the 
mare, and a few days thereafter the colts, and sold them as 
John Weaver's property,” 

The opinion of the court renders it unnecessary to state 
the facts more at length. 

The plaintiff having recovered a verdict in the court be- 
low, the defendants moved for a rule for a new trial, which 
having afterwards been discharged, judgment was rendered 
and the defendants appealed. 
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Graham. for the appellants. 


The evidence that John Weaver, whilst in possession, 
caused the animals to be laid off to himself, should have been 
admitted. Askew v. Reynolds, 1 Dev-& Bat., 367; March v. 
Hampton, 5 Jon., 382; S. v. Emery, 6 Jon., 133. 


Norwood, contra. 


Reape J. The acts and declarations of John Weaver, while 
he was in possession of the property in controversy were of- 
fered and admitted on both sides during the trial, as explan- 
atory of his possession. The proceedings under the poor 
debtor laws, at the instance of John Weaver, by which a 
portion of the same property was allotted to him, were then 
offered by the defendants for the same purpose and were ob- 
jected to, and ruled out by his [lonor; and the exception to 
that ruling is the only point in the case as presented to us. 

The reason why the evidence was rejected is not stated, 
and we were at a loss to see any reason for it, until we dis- 
covered from the case made for the Supreme Court that the 
mare in controversy was taken out of John Weaver's posses- 
sion by the defendants, on the 7th day of December 1857, 
and the colts a few days [thereatter. The proceedings 
which were rejected, were dated the 10th day of December 
1857. The mare was at that time evidently not in John 
Weaver's possession, but had been taken out three days be- 
fore; and, although it is not stated, as it ought to have been, 
whether the colts were also taken out of his possession be- 
fore the 10th December, but only that they were taken out 
a few days after the 7th December, yet we must infer that 
it either appeared that the colts were not in his possession 
on the 10th, or that it did not appear whether they were or 
not. In that view of the case his Honor’s ruling was right; 
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and we are to take it to have been right, unless the excep- 
tion shows that it was wrong. 
There is no error. 


Per CuriaM. Judgment affirmed. 








THE STATE v. ARCHIBALD KEARZEY. 


Applications for a new trial because a verdict is against the weight of the evi- 
dence, are addressed to the discretion of the judge below, and therefore can- 
not be reviewed by the Supreme Court. 


Petit larceny might at common law be punished by imprisonment. 


It is no ground for a motion to quash an indictment, or to arrest judgment, 
that the defendant was convicted upon an indictment found by a grand 
jury in 1863, while the rightful State government was suspended. 


(State v. Sears, ante, 146; cited and approved.) 


Larceny, tried before Mitchell J., at Fall Term 1867 of the 
Superior Court of Granvie. 

The indictment was found at May Term 1863 of Granville 
County Court, and at May Term 1867 of the same court the 
defendant was convicted. Having appealed from the judg- 
ment of that court, a motion was made before his Honor to 
quash the proceedings, for want of jurisdiction in the court in 
which the indictment was found, which motion was not 
allowed. 

The evidenceshowed that the defendant, under a search war- 
rant for other stolen goods, had been found in possession of 
certain hubs made of walnut, which belonged to one Crabtree. 
He at the time accounted for their possession by saying he 
had bought them ofone Grissom, a wagon maker, who it 
was afterwards shown had left the country before some of 
6 
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the hubs had been made. At the Term of the court at 
which the bill was found the defendant, not then knowing 
of the prosecution, went to Crabtree and proposed to settle 
the matter about the hubs, saying that he had bought them 
from a wagoner whose name he did not know, and that if 
he got out of that scrape he would take care whom he 
dealt with next time. Other evidence given in is not ma- 
terial here. 

The jury having convicted the defendant, his counsel 
moved to arrest judgment, because : 

1. The alleged larceny could not be punished at common 
law; inasmuch as Sickles’ Order No. 10 abolishes all existing 
punishment for larceny of values under $25, except the im- 
prisonment there specified, and that imprisonment cannot be 
awarded because the offence was committed before the order 
was made; 

2. Because the County Court of Granville had no criminal 
jurisdiction when the bill of indictment was found. 

These motions were overruled, and judgment was pro- 
nounced. The defendant appealed. 


Cantwell, for the appellant. 


Gen. Sickles’ “Order No. 10” renders this offence dispun- 
ishable. Dwar. Stat. 673; Broom’s Max., Leges posteriores, 
&c.; Davis v. Faii banks, 3 How., 636. 

The County Court of Granville at May Term 1863 had no 
jurisdiction of such cases. Act of 15th March 1866 (Ext. 
Sess. p. 21); Opinion in Hughes’ case, ante 57; Gen. Canby’s 
recent Order in case of Henderson Cooper of Granville county. 

The ordinance cited in Sears’ case, ante 146, intends that 
officers who have acted under de facto laws and judgments, 
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shall be protected, and does not mean that such judgments 
and proceedings shall be a valid basis for further proceed- 
ings thereupon to be had now. 

The motion to quash was made in apt time, and distin- 
guishes this case from that of Sears. 


Atto. Gen., contra, cited S. v. Sears, ante, 146; Rev. Code, 
c. 34, s. 26; 4 Bl. 237, 3 Inst. 109 and 218. 


Reape, J. Where there is any evidence, its sufficiency is 
a question for the jury and not for the judge. After verdict 
the objection that the verdict is against the weight of the evi- 
dence is addressed to the discretion of the judge below, and 
this court cannot review its exercise. 

The first motion in arrest of judgment involves the ques- 
tion whether petit larceny was punishable by imprisonment 
at common law, or only by whipping. 

“The judgment herein was in ancient times referred to the 
discretion of the judge, as in Bracton’s time; in Britton’s 
time sometimes by the pillory and sometimes by the loss of 
the ear. But in, and since the reign of Edward III, no per- 
sons lost any member for petit larceny, but were sometimes 
punished by imprisonment, and sometimes by other penance, 
as whipping, &c. 3 Inst. 218.” 

“The inferior species of petit larceny is only punished by 
imprisonment or whipping at common law. 4 Black., 237.” 

The second ground in arrest of judgment, that the County 
Court had not jurisdiction of the offence, was fully consid- 
ered and decided at the last term of this court in State v. 
Sears, ante 146. 

The motion to quash for want of jurisdiction was properly 
disallowed. State v. Sears, supra. 

‘There is no error. 
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Let this be certified to the court below that further pro- 
ceedings may be had according to law. 


Per Curiam. There is no error. 








Doe on dem. of COLIN KING and wife ». WILLIAM P. LITTLE. 


A deed in fee executed in 1859, which contained a memorandum that it was 
executed instead of a Jost deed executed in 1854, conveyed all the estate 
which the vendor had in the land at the time of its execution, and not 
that only which he had in 1854. 


Eyecruent, tried before Mitchell J., at a Special Term of 
the Superior Court of Mecxtensure, held upon the second 
Monday of December 1867. 

The facts appear sufficiently in the opinion of the court. 

Under the charge of his Honor the plaintiff had a verdict 
in the court below, and after failingjtoobtain a new trial 
the defendant appealed. 


Boyden & Bailey, for the appellant. 
Osborne, contra. 


Reape, J. The plaintiff claims title under a deed from 
H. B. Williams, dated July 1859. The defendant claims title 
under a deed from the same (Williams)'’dated August 1860; 
so that, nothing more appearing, the deed of the plaintiff's 
lessors being the older, he would be entitled to recover. But 
the defendant relies upon the following state of facts to in- 
validate that deed: In 1854, the said Williams was 
the owner of the land, and conveyed it to Mrs. King ; and 
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in 1856, Mrs. King conveyed it to one Jones; in 1857 
Jones conveyed it to Williams, so that the title came 
back a second time to Williams; and then Williams, in July 
1859, conveyed a second time to Mrs. King. The first deed 
of Williams to Mrs. King in 1854 was lost, and his second 
deed of 1859 was made to supply the place of the lost deed. 
At the foot of the deed of 1859, there is a memoran- 
dum to that effect. Thereupon, the defendant says that 
the deed of 1859 did not pass the title as of that date, but 
only as of the date of the old lost deed of 1854—that, in all 
respects, the deed of 1859 was to be treated as if it were in 
fact the deed of 1854, and not a conveyance in 1859; and 
then, that being so, and the said Williams having acquired 
the title from Jones in 1857, and not having passed that 
title out of him by the deed of 1859 to Mrs. King, the title 
remained in him until 1860, when he conveyed it to the de- 
fendant. 

The theory is very ingenious, but quite fallacious. The 
deed of 1859 to Mrs. King professes to convey and does 
convey the title which Williams then had to the land. The 
memorandum was only explanatory. The deed of 1854, 
and all the subsequent deeds were really for the benefit of 
Mrs. King, who was then the wife of an insolvent hus- 
band; and the conveyance of 1854, and the loss of the deed 
was the real consideration of the deed of 1859. 

A conveyance of land in 1859, upon a consideration paid 
in 1854, is not a conveyance as of 1854, but is a conveyance 
in 1859. Williams had the title to the land in 1859, at the 
time of his deed to Mrs. King, and, therefore, the defendant 
got no title by his deed. 

The question of fraud was properly abandoned in this 
court. 

There is no error. 


Per Curiam. Judgment affirmed. 
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THE STATE v. REUBEN WRIGHT and MINTA HAIRSTON. 


Where one who had been sworn as a witness upon a coroner's inquest, and 
denied all knowledge of the alleged homicide, within three or four 
hours afterwards was arrested as one of the guilty parties, and then pro- 
posed to tell what she knew about the homicide, and accordingly gave 
material evidence against herself: Aeld that the confessions were volun- 
tary, and competent evidence afterwards upon her trial for murder. 


(State v. Jefferson, 6 Ire., 305; State v. Gregory, 5 Jo., 815; State v. Scates, id. 
420; State v. Fisher, 6 Jo., 478; State v. Young, Wins., 126, cited and 
approved. ) 


Morper, tried at Fall Terran 1867 of the Superior Court of 
Stokes, before Mitchell, J. 
The following is the case’as made out by the Judge below. 


The defendants were indicted for the murder of Silas 
Hairston, (colored) husband of the defendant Minta. The 
body of said Silas was discovered in the river on the sixth 
day after he was murdered. On the next day the coroner 
held an inquest over the body, and in the course of his inves- 
tigations concerning the death called, swore and examined 
a number of witnesses, among whom was the defendant 
Minta, who on her examination disclaimed all knowledge of 
it. The house in which the deceased and Minta lived was 
about half a mile from the spot where the inquest was held. 
About three or four hours after her examination, a search of 
this house disclosed matters that seriously implicated Minta 
in the murder, and she was taken into custody at the house 
of a Mr. Adams under whose control as manager of the plan- 
tation she then was. 

After she had been under restraint about an hour, she 
said that she wished “to tell about the murder of her hus- 
band.” Mr. Adams requested one or two of the jurors to at- 
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tend, and she was permitted to make a statement which 
contained material evidence of her guilt. 

The State having proposed to give in evidence this con- 
fession, it was objected to on the ground that she had been 
sworn and examined on the inquest, and at the time of the 
statement was under arrest. The evidence was admitted 
and prisoner excepted. 

Verdict, guilty; Rule for a New Trial discharged; Judg- 
ment and Appeal. 


No cqunsel, for the prisoners. 
Atto. Gen. and Batchelor, contra. 


It does not appear that the confession was not voluntary. 
S. v. Cowan, 7 lre., 239; S. v. Patrick, 3 Jon., 443; S. v. Fish- 
er, 6 Jon., 478. 

It is conceded that the examination of the accused if taken 
on oath is not admissible. S. v. Young, 1 Winst., 126; Ros- 
coe. 55, 1 Gr. Ev., s. 225; but this is not so where the per- 
son was examined as a witness against another. S. v. 
Broughton, 7 Ir., 96; 1 Gr. Ev., s. 225, Roscoe 45, 46, 55. 

Here the confession was not upon oath; if her examina- 
tion before the coroner was admitted, it does not appear to 
have been objected to. SS. v. Fisher, supra and cases cited. 


Battie, J. No bill of exceptions has been filed on behalf 
of the prisoner, Reuben Wright, and, as we have not been 
able to discover any error in the record as to him, it must be 
so certified to the Superior Court for the county of Stokes. 

On the bill of exceptions of the other prisoner, Minta 
Hairston, the only ground upon which a new trial was moved 
for, was that her confessions were improperly admitted in 
evidence against her. It is contended on her behalf that 
her confessions were not voluntary, because she had been 
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previously examined on oath, and was under arrest at the 
time when she made them. In reply to this, it is said by 
the counsel who appears for the State that, in her examina- 
tion before the coroner, she not only said nothing to crimi- 
nate herself, but disclaimed all knowledge of the transaction 
and her statement afterwards appears to have been entirely 
free and voluntary. They are certainly to be taken as such, 
unless her being under arrest has made them otherwise. 
That it has not appears from many authorities. Among 
other cases, see Stale v. Jefferson, 6 Ire., 305; State v. Greg- 
ory, 5 Jon., 315; State v. Scates, Ib. 420; State v. Fisher, 6 
Jon., 478. See also State v. Young, 1 Wins. 126, and the au- 
thorities there referred to. 

It must be certified that we find no error in the record as 
to this prisoner also. 


Per Curiam. No error. 








Doe on dem. of ARAS B. COX and another v. JOSEPH GRAY. 


A vendee who enters in possession of land under a contract of purchase, 
and afterwards fails to pay the price agreed upon, is not within the 
terms of the Rev. Code c. 31, s. 48, which require tenants to give bond 
before pleading in ejectment. 

(Love v. Edmondston, 1 Ire., 152 cited and approved.) 


Morrox, in an ejectment cause, heard before Gilliam J. at 
Spring Term 1867 of the Superior Court of Wiixes. 

The declaration having been returned to that term, the 
lessor of the plaintiff made an affidavit that Joseph Gray, the 
tenant in possession, had entered into possession of the land 
in question under a treaty for its purchase and so became 
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his tenant; that he had subsequently failed to make payment 
as agreed, and that thereupon possession had been demand- 
ed and refused, by which the term ofthe tenancy had ex- 
pired, and that Gray was now holding over, &c. 

A counter affidavit was filed by Gray, but as it is not ma- 
terial to an understanding of the opinion, it is not further 
noticed. 

Upon the affidavits being filed in the court below, a mo- 
tion was made by the plaintiff for judgment, and one by Gray, 
to be made defendant and allowed to plead. 

His Honor granted the latter motion, and the plaintiff ap- 
pealed. 


Boyden, for the appellant. 
Clement, contra. 


Bartiz, J. The only inquiry which it is necessary for us 
to make in the present case is, whether a vendee who enters 
into the possession of a tract of land under a contract of pur- 
chase and afterwards fails to pay the price, can, in an action 
of ejectment by the vendor to recover the land, be treated 
as a tenant within the meaning of the act contained in the 
Revised Code, ch. 31, sec. 48. The counsel for the plaintiff 
contends that he can, and in support ot his argument reters 
to the case of Love v. Edmondston, 1 Ire., 152, in which such 
a vendee was held to be a tenant at will to the vendor; and 
also to the Revised Code, ch. 63, 8. 2, in which it is declared 
“that one let into possession undera contract of purchase, 
which fails,” shall be liable to the vendor in an action forthe 
use and occupation ofthe land. In reply to this argument, 
the counsel for the defendant insists that the act, first above 
mentioned, which was originally passed in the year 1823, 
embraces in its language those tenants only who had leases 
for certain terms of years, and were holding over after their 
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terms had expired ; that a vendee let into possession under 
a contract of purchase was not such a tenant, that, indeed, 
he was not strictly a tenant at will, but only an occupant 
holding for himself, and not bound or expected to pay any 
rent for the premises, liable however to be ejected in case 
he did not fulfil his contract by the payment of the price of 
the land, and that the last mentioned act could not have the 
effect to convert him into a tenant, but only to render him 
responsible for the use and occupation of the land after he 
had failed to pay the purchase money. 

It is difficult, if not impossible, to resist the force of this 
reasoning. A vendee, who takes possession of a parcel of 
land under a contract of purchase, before he has paid the 
price and taken a conveyance of the title, certainly does not 
enter as the tenant of the vendor for any certain term of 
years. He does not stipulate for the payment of rent; on 
the contrary, he takes the profits of the land for his own use, 
being responsible to the vendor only for what remains 
unpaid of the price, with the interest accrued thereon. He . 
does not therefore come either within the letter or the pur- 
view of the act in the 48th section of the 31st chapter of the 
Revised Code; nor is he brought within by the 2d section of 
the 63rd chapter, concerning “Landlord and Tenant.” The 
primary intention of this act is, as its preamble shows, to 
enable a landlord to recover in an action of debt or on the 
case a reasonable satisfaction for the use and occupation of 
his land by a tenant, who had entered into possession under 
a parol agreement; and then the act, in the second place, de- 
clares “that one let into possession under a contract of pur- 
chase which fails, is within the meaning and purview of 
this section, and shall be liable for his use and occupation.” 
The object of the latter part of the act is fully accomplished 
by compelling a faithless vendee, who has enjoyed the profits 
of land, for which he has not paid the purchase money, to 
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make compensation for his use and occupation. It was nev- 
er iatended to convert him into atenant holding under a cer- 
tain term,—that is, under aterm for years having a cer- 
tain beginning anda certain ending. He therefore did 
not come within the letter or the spirit of the Revised 
Code, ch. 31, s. 48, as contended for by the counsel for the 
plaintiff. 

The judgment must be affirmed, and this opinion must be 
certified to the court below as the law directs. 


Per Curiam. Judgment affirmed. 








THE STATE vy. A. J. McCLURE. 


One who was ordered into custody to secure the fine and costs in a criminal 
case, having escaped, /e/d that it was competent for the Solicitor to have 
him again arrested that he might be compelled to undergo the sentence ; 
and that the fact that the escape in question was voluntary did not alter 
the rule.’ 


Motion heard before Buxton, J., at Fall Term 1867 of the 
Superior Court of Cray. 

The defendant had been convicted of a misdemeanor, at 
Fall Term 1867, and having been fined five cents, had been 
ordered into custody to secure the fine and costs. Subse- 
quently some difficulty having arisen as to his disposal, the 
sheriff let him go upon parole, to report in person from time 
to time, which he did so long as the sheriff remained in office. 
Afterwards he went entirely at large until arrested by order 
of the Solicitor for the State (made during vacation) in order 
to compel him to pay the fine and costs. 

The capias having been returned, the Solicitor moved that 
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he be committed; and on the other hand the counsel for the 
defendant moved for his discharge. 

His Honor deeming the capias unauthorized, granted the 
latter motion, and the Solicitor appealed. 


Atto. Gen., for the State. 


One escaping is always supposed to be in custody, and 
when actually present in court, it will proceed to judgment, 
or direct one formerly given to be carried out. 2 Hale, 407. 
He also cited 1 Hale, 565-6 and S. v. Cockerham, 2 Ire., 204. 


Merrimon, contra. 


Reape, J. The defendant could not discharge himself from 
suffering the judgment of the court by escaping from the 
custody of the Sheriff, whether that escape was voluntary or 
involuntary on the part of the Sheriff’ Nor was he dis- 
charged by the consideration that the Sheriff may have laid 
himself liable to pay the fine and costs. When it came to 
the knowledge of the court that the defendant had not suf- ° 
fered the judgment, it was proper to order process of arrest 
against him, and upon his appearance in court, to order the 
execution of its former judgment. 

It was therefore error in his Honor to discharge the de- 
fendant under the idea that the process for his re-arrest was 
unauthorized. Ifthere had been no process at all, it would 
have been proper for the court to order him into custody (he 
being in court) and to order the execution of its judgment. 
State v. Cockerham, 2 Ire., 204. 

There is error. Let this be certified, &c. 


Per Curiam. Order accordingly. 





JANUARY TERM, 1868. 





Isler v. Whitfield. 





JOHN W. ISLER v. B. F. WHITFIELD. 


The contingency involved in a limitation over upon the death of one “‘leay- 
ing no heirs of his body,” cannot be determined until the death has oc- 
ourred; therefore, 


Where one devised land to a grandson, providing that if he died without 
an heir of his body, it should go over to certain other grandsons and the 
survivors of them, and in case the last survivor of these died without heirs 
of his body, then over; Acid that the first taker and the grandsons tégeth- 
er could not convey an indefeasible title in fee. 


(Winder vy. Smith, 2 Jon., 327; cited and approved.) 


Covenant, tried before Warren J., at Fall Term 1867 of the 
Superior Court of Wayne. 

The defendant had theretofore conveyed land to the plain- 
tiff in fee, coyenanting that he was seized in fee simple, and 


had the right to convey in fee with an indefeasible title. 
The action was brought for an alleged breach of these cove- 
nants. 

The defendant claimed title under the will of Lewis Whit- 
field who had died in 1850. In this will the land in ques- 
tion was devised to the defendant with the following limi- 
tations: “And in the event of the death of the said Franklin 
Whitfield leaving no heir of his own body, then in that event 
the above described lands and other property shall descend 
to the three sons of Lewis Whitfield, dec’d., Hazard Whit- 
field, Cicero Whitfield and Lewis Whitfield, or the survivor 
of them; in case the last survivor of the sons of L. S. Whit- 
field, dec’d, should die leaving no heir or heirs of his own 
body, the said lands or real estate shall be equally divided 
between all my grandchildren.” After the death of the tes- 
tator, Lewis Whitfield, named above as a devisee, died with- 
out issue, leaving Hazard and Cicero Whitfield his only 
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heirs. Thereupon they, before the conveyance by the de- 
fendant to the plaintiff, conveyed in fee to the defendant. 

At the time of the testator’s death and also at that of the 
conveyance there were other grand children than those 
above named; and of those above named Hazard alone has 
children. 

Upon the above facts submitted to him as a case agreed, 
his Honor gave judgment pro forma for the defendant, and 
the plaintiff appealed. 


No‘counsel for the appellant. 
Strong, contra. 


Battie J. We are of opinion that the judgment rendered 
in the court below upon the case agreed is erroneous and 
must be reversed. The devise of the land in question to all 
the testator’s grandchildren is an executory devise alternative 


to that to the testator’s grandsons, Hazard Whitfield, Cicero 
Whitfield and Lewis Whitfield, or the survivor of them, both 
depending at present upon the death of the first devisee, 
B. Franklin Whitfield, “leaving no heirs of his own body.” 
Until the defendant B. Franklin Whitfield shall die leaving 
no children or other descendants, it will necessarily remain 
uncertain whether the estate in the land will vest in the 
first or second class of devisees. It follows that the convey- 
ance made by the defendant, though supported by the deeds 
made to him by Hazard and Cicero Whitfield, the survivors 
of the first class of executory devisees, cannot transfer a title 
free from the claim of the testator’s grand children, who com- 
pose the alternative class of executory devisees. See Fearne 
on Remainders 373; Winder v. Smith, 2 Jones, 327. 
Judgment reversed and judgment for the plaintiff. 


Per CortaM. Judgment reversed. 





JANUARY TERM, 1868. 





Stickney v. Cox. 





JOSEPH B. STICKNEY v. THOMAS COX and another. 


The clerk of a County Court having transmitted to the Superior Court a 
case in which an appeal had been obtained by the plaintiff, no appeal bond 
being filed by inadvertence: Held, that upon such bond being filed in the Su_ 
perior Court after a motion to dismiss for want thereof, it was probably 
competent for that court to refuse such motion ;—and that at all events, 
it was proper to grant an application for a certiorari, and then to place the 
case upon the trial docket. 


(McDowell v. Bradley, 8 Ire., 92; Robinson vy. Bryan, 12 Tre., 183; Murray v. 
Shanklin, 4 Dev. & Bat., 276: ‘cited and approved.) 


Certiorari, before Fowle J., at Fall Term 1867 of the Su- 
perior Court of Prrr. 

The petitioner had brought an action of debt against the 
defendants, in the County Court. Having been nonsuited, 
he appealed; but from a misunderstanding upon that point 


by his attorney, no appeal bond was given. In the Superior 
Court the defendants moved to dismiss the appeal for want 
ofa bond. Thereupon the plaintiff offered to file such bond, 
but the court declined to allow it, and dismissed the appeal. 

The plaintiff then filed this petition setting forth the facts 
upon which arose the misunderstanding that no appeal bond 
was required by defendants. 

His Honor having ordered the petition to be placed upon 
the argument docket, afterwards, upon consideration and 
hearing the evidence. ordered the case to be entered upon the 
trial docket. From this order the defendants appealed. 


Bragg, tor the appellant. 
Fowle & Badger, contra. 


Battie, J. We agree with his Honor in the court below 
that the cause ought to have been placed on the trial docket. 
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We are inclined to think upon the authority of the cases 
of McDowell v. Bradley, 8 Ire., 92, and Robinson v. Bryan, 
12 Ire., 183, that his Honor would have been warranted in 
allowing the plaintiff to file an appeal bond, in answer to 
the motion of the defendant to dismiss the appeal for the 
want of a bond. In both those cases the appeal bonds were 
so defective, that new bonds had to be filed to sustain the 
appeal which the appellant had craved in the County Court 
and which he was desirous to prosecute. In the present 
case, though no bond was filed, yet the plaintiff had asked 
for an appeal, which had been granted, and he by no means 
intended to abandon it. The bond which he offered to give 
in the Superior Court fully met the purposes for which such 
a bund was required, to-wit, the effectual securing the ap- 
pellee, and that substantially by the means prescribed in the 
statute. McDowell v. Brailley, supra. It this were so, then 
it is certain that, though his Honor thought it his duty to 
dismiss the appeal, he was fully justified in ordering a cer- 
tiorari, and, upon its return, placing the case on the trial 
docket. 

But, supposing that his Honor was bound in law to dis- 
miss the appeal for the want of a bond, yet we think that 
the circumstances of the case authorized him to allow the 
case to be brought up to the Superior Court by the writ of 
certiorari, which in a proper case has always been used as a 
substitute for an appeal. Murray v. Shanklin, 4 Dev. & 
Bat., 276. 

The interlocutory order must be affirmed, and this opin- 
ion certified to the court below as in such cases the law 
directs. 


Per Curiam. Order affirmed. 
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Doe on dem. of ADAM BUTNER v. N. 8. A. CHAFFIN. 


It is well settled in this State that a vendee of land who enters upon it un- 
der a contract of purchase, is a mere occupant at the will of the vendor, 
and that the latter may at any time put an end to such occupancy by 
demanding possession under a reasonable notice to quit ; and he may then 
recover in ejectment if possession be not surrendered. Twenty-five days 
notice to quit in such case is reasonable. 


The state of the accounts between the parties in regard to the purchase 
money does not affect the vendor’s right to recover pussession at law, al- 
though it might affect his choice of such a remedy rather than that of a 
bill for specific performance in equity. 


(Carson v. Baker, 4 Dev. 220: Love v. Edmundson, 1 Ire. 152; cited and ap- 
proved. ) 


Esecrment, tried before Mitchell J., at Fall Term 1867 of 
the Superior Court of Forsyrue. 

The land in question was in the possession of the defend- 
ant, who had entered and still held under a contract of pur- 
chase from the lessor of the plaintiff. On the 23d day of 
February 1867 the vendor had given the defendant notice to 
quit on the 20th day of March succeeding. The demise in 
the declaration was laid upon the 21st day of March 1867 
and the ouster upon the 22d. 

It appeared that the vendee had paid to the vendor the 


larger part of the purchase money. 

A verdict having been found for the plaintiff the defend 
ant obtained a Rule for a new trial, which having been dis- 
charged, there was Judgment, and Appeal. 


W. L. Scott, for the appellant. 
McLean and Wilson, contra. 


Reape, J. It must now be regarded as well settled in this 
State that when a person is let into the possession of a tract 
7 
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of land under a contract of purchase, he is but a mere occu- 
pant at the will of the vendor, until the price shall be paid 
and the title passed. The vendor may put an end to this oc- 
cupancy at any moment by demanding the possession under 
a reasonable notice to quit, and if it be not surrendered he 
may then maintain un action of ejectment. Carson v. Ba- 
ker, 4 Dev. 220; Love v. Edmonson, 1 Ire. 153. In the latter 
case three weeks notice to quit was deemed sufficient, and of ' 
course the time allowed for the defendant in the present 
case, which was more than three weeks, must be held 
to be long enough. In Carson v. Baker the demise 
contained in the declaration was laid on the day on which 
the defendant was required to quit, which was decided to be 
too soon, and in consequence thereof the action failed, but 
that objection cannot be made in the case before us, because 
the demise is laid the day after the determination of the no- 
tice to quit. 

The payment by the vendee of the greater part of the pur- 
chase money cannot make any difference so far as the right 
of the lessor of the plaintiff to recover in ejectment is 
concerned; but if the vendee should afterwards file a bill in 
equity for a specific performance, he will not only be allowed 
a credit for his payments, but also be entitled to an account 
of the profits of the land made by the vendor after he shall 
have recovered possession. 

In this state of the law it will be a matter for the consid- 
eration of an unpaid vendor whether it will not be best for 
him to file a bill against his defaulting vendee for a specific 
performance rather than recover back the possession of his 
land in an action at law. That, however, cannot affect the 
result in the present case. The judgment must be affirmed. 


Per Curia. Judgment affirmed. 
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BUCKNER B. LINK v. JOHN BROOKS. 


The record of an order made in a County Court for laying out a cartway 
recited—‘‘seven justices being present,” —1without giving their names; held 
that such record was fatally defective, and the order void. 

(State v. King, 5 Ire., 203, and Foster v. Deans, 4 Hawks, 299; cited and 
approved.) 


Petition for a cartway, heard before Gilliam J. at Spring 


Term 1866 of the Superior Court of Person. 

No statement of facts is required beyond what appears in 
the opinion. 

In the court below, the appeal from the County Court hav- 
ing been dismissed, and a procedendo awarded, the defend- 
ant appealed to this court. 


Graham, for the appellant. 
Moore and Edwards, contra. 


Barrie, J. This was a petition for a cartway filed in the 
County Court, under sec. 37 of ch. 101 of the Rev. Code. 
To constitute a court having jurisdiction to grant the prayer 
of such a petition, it is essential that seven justices shall be 
present, as is expressly required by the act. The transcript 
of what purports to be the record of the County Court, when 
the order for the laying out of the cartway in the present 
case was made, recites “seven justices being present,” but 
does not set out their names, and the defendant's counsel 
objects that it is fatally defective on that account. The 
ground of the objection is that it does not appear that there 
was any court having jurisdiction of the subject matter, and 
that consequently the order for the cartway was null and 
void. 
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Upon an examination of the authorities, we find that the 
objection is fully sustained by them. As early as the time 
of Queen Elizabeth we find that a presentment in the Quar- 
ter Sessions was quashed upon certiorari, because it did not 
state the justices before whom it was taken. Ludlow’s case, 
Cro. Eliz., 738. Ata later period, the same doctrine was 
held in the King v. Vaws, 1 Mod., 24, and Sergeant Haw- 
kins, in his pleas ofthe Crown, says that it seems generally 
agreed that if the caption of an indictment, at the sessions 
of the peace, do not mention before whom it was holden, or if 
it beset forth generally as holden before justices of the peace, 
without naming them, it is msufficient. Haw. Pl. Cr., b. 2, 
ch. 25, sec. 125. The rule has been adopted in this State, 
and is applicable to civil as well as criminal cases. See 
State v. King, 5 Ire., 203. The reason for the rule, as given 
in that case is, “that it must appear that there were three 
justices, in order that we may see that the record was really 
made up under the authority of those who were competent 
to make it, or have it made. It is arguing in a circle when 
it is said there were three justices, because the record says 
it is the record of the court, tor it must first be seen who 
made the record, before we can tell whether it be the record 
of the court or not.” What is thus said of the necessity of 
naming the three justices, who are competent to hold a court 
of Pleas and Quarter Sessions while sitting for the dispatch 
of ordinary business, will apply with equal force toa court 
consisting of a larger number, when such number is requir- 
ed on special occasions. Foster v. Deans, 4 Hawks., 299. 
But it is objected that in certain cases, as for instance when 
a guardian bond is taken, it is expressly required by statute 
that the names of the justices, who may be present holding 
the court, inust be recorded—(see Rev. Code, ch. 54, sec. 6) 
—and it isargued from this that they need not be named 
on ordinary occasions. The reply to this objection is that 
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when the County Court meets, with three or more named 
justices on the bench, they, or a sufficient number of the 
other justices of the county are presumed to be continually 
present holding the court until the end of theterm. See the 
cases of the State v. King and Foster v. Deans, above referred 
to. In the last named case, it is said that “It is impossible 
to shut our eyes to the fact that though the court may be in 
session throughout the day, the individuals composing it 
are continually changing, and, of these changes, no memo- 
rial is made by the clerk. Sometimes three justices are col- 
lected for the purpose of opening the court, which when 
they have done, they yield their places to others, whose stay 
there may also be brief, and the physical identity of the court 
change with every passing hour, 


ut unda impellitur unda, 


Tempora sic fugiunt pariter, pariterque sequuntur.” 


Hence it is manifest that when the justices} who take an 
insufficient guardian bond, are to be rendered liable, as they 
are by the 2d section of the act to which reference has been 
made, the names of those present and taking such bond, 
must necessarily be recorded. 

It is a matter of regret that the case as now presented to 
us must be decided, not upon its merits, but upon the insuf- 
ficiency of a record, which the clerk of the County Court 
ought to have made perfect by inserting the names of the 
seven justices who were present when the order in question 
was granted. There cannot for the future be any excuse for 
a similar mistake, as Mr. Eaton’s excellent book of Forms 
gives, at page 626, a well drawn form for the transcript of a 
record of the County Court, and, at page 629, one for that of 
_ the Superior Court. 

The judgment of the Superior Court must be reversed, 





IN THE SUPREME COURT, 





Hall v. Want. 





and this opinion must be certified to that Court to the end 
that the petition may be dismissed. 


Per Cora. Ordered accordingly. 








Doe on dem. of WILLIAM G. HALL e¢ al. v. EDWIN WANT. 


A demise of land to the testator’s son and daughter for life, ‘‘ and then to 
go to my [testator’s] heirs at law, and their heirs and assigns forever ex- 
cluding all those on the part of my [testator’s] sister Brooks”: Héeldto 
pass a contingent remainder to the persons described as “‘ heirs,” at law, 
as they could be ascertained only after the termination of the particular 
estate : 

Held, also, that a partition in fee under order of court, made between the 
son and daughter, (at that time the testator’s only heirs,) was no ground 
for an estoppel to the children of the daughter, who, upon the death of 
the son without issue, their mother having died before, claimed the land 
under the devise : 


Also, that a bargain and sale in fee by the son, of the part allotted to him 
under the partition, was without effect upon the remainder. 


Esecruent, tried at Spring Term 1867 of the Superior 
Court of Craven, before Mitchell J. 

The lessors of the plaintiff were the only issue of one 
Wm. Good who survived at the death of his son John Rum- 
sey Good, and were then also the only issue of the testator’s de- 
ceased daughter Mary Hall. 

By his will, proved at December Term 1820 of Craven 
County Court, William Good devised the land in question 
to his “son John Rumsey Good and his wife Clarissa for and 
during both their lives and then to go to my heirs at law 
to them and their heirs and assigns forever, excluding all 
those on the part of my sister Brooks.” The other half of 
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his land he devised to his daughter Mary Hall for life, with 
the same final disposition as above. 

At March Term 1821 of the County Court of Craven, after 
the usual proceedings under a petition by John Rumsey 
Good and his sister Mary Hall, alleging that they were seiz- 
ed in fee, a decree was made for the partition between them 
of the lands as devised above, and the land in question was 
allotted to the former. In January 1824 he conveyed his 
share to Beavers & Brame in fee, and by other conveyances it 
came to the defendant as lessee of one Jones. 

John Rumsey Good died without issue in March 1859. 

This action was begun in March 1861 by the lessors of 
the plaintiff, claiming title under the above devise as heirs 
of the testator, and was submitted to his Honor upon a case 
agreed. Judgment having been given for the defendant, 
the plaintiff appealed. 


No counsel for the appellant. 
Hubbard, contra. 


Battie J. As Mrs. Clarissa Good, the wife of the devi- 
see John Rumsey Good, died in the life time of the testator, 
the devise was in effect to her husband for life and then to 
the testator’s heirs at law and their heirs, excluding all those 
on the part of his sister Brooks. It will be noticed that the 
limitation is not to the heirs of the devisee, so that he could 
not take a fee under the operation of the rule in Shelly's 
case. What construction then, can be put upon the words 
limiting the estate tothe testator’s own heirs and their heirs, 
after the death of the tenant for life? The only meaning 
which as it seems to us can be attributed to them, is that 
they create a contingent remainder in favor of the testator’s 
heirs at law dependent upon the estate for life in John Rum- 
sey Good, as a particular estate. Who were to be such heirs 
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would not of course be ascertained until the determination 
of the particular estate for life. The lessors of the plaintiff 
were, as events have turned out, the heirs at law at that 
time, and were entitled to recover the land unless in the 
mean time something was done by which their claim was 
barred. 

Two things are suggested which it is contended may have 
had that effect, The first is the partition of the land of the 
testator between his son and daughter claiming it as tenants 
in common in fee, a devise of an undivided half having been 
made to the daughter in terms the same as those in the de- 
vise to the son. The second is the conveyance by the 
son of his part of the land in fee. Neither ot these 
things can have the effect contended for. The heirs 
at law of the daughter cannot be estopped by the 
partition made between their mother and uncle because 
they do not claim their uncle’s share of the land as 
her heirs, but as the heirs of the testator, their grand- 
father; so that as to the partition they were neither parties 
nor privies. 

The second matter is the conveyance in fee by the tenant 
for life. If that conveyance had the effect to destroy the 
particular estate for life, it would be a necessary conse- 
quence that the contingent remainder to the testator’s heirs 
would be defeated. The conveyance is stated to have been 
by deed, by which we must understand that it was by an or- 
dinary deed of bargain and sale; and the operation of such 
a deed, it is well known, will not pass to the bargainee any 
greater interest than the bargainor may rightfully convey. 
It cannot, therefore, although it purports to pass the fee, de- 
stroy the life estate, but will only transferit to the bargainee, 
and thus preserve the contingent remainder dependent upon 
it. 

It being thus seen that nothing had occurred to bar the 
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claim of the lessors of the plaintiff, it follows that the judg- 
ment rendered against them in the court below was erro- 
neous and must be reversed, and a judgment be entered for 
them in this court upon the case agreed. 


Per Curiam. Judgment reversed and 
judgment here for the plaintiff. 


TIMOTHY KEELER v. CITY OF NEWBERN. 


No evidence is required of facts admitted in a cause. 


The charter of a town requiring the officers to be elected, persons cannot 
claim to be de facto officers of that town who have never been elected, 
but they are mere usurpers, and the corporation is not liable for con- 
tracts made by them in the name of the town. 


Assvumpsit, tried before Shipp J. at Fall Term 1867 of the 
Superior Court of Craven. 

The plaintiff declared upon a special contract for his wages 
as a policeman in the city of Newbern for a part of the year 
1865, at the rate of $75 per month. The defendant relied 
upon the plea of general issue. The plaintiff offered proof 
that certain persons were exercising the functions of Mayor 
and Councilmen of the city of Newbern in July 1865, and 
that as such they employed him to serve as a policeman 
from that time to January 1866. The plaintiff produced no 
charter or act of incorporation of the city, nor did he pro- 
duce any evidence of the manner in which the said persons 
were inducted into office; but it was shown that they took 
possession of the offices in July 1865 and continued to act as 
incumbents until March following without interruption, It 
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was proved that they had not been elected, and had never 
held office in any previous year; and it was admitted that 
the charter and the laws by which the city was governed 
required an election of the Mayor and Councilmen. 

The defendant contended : Ist. That the plaintiff was 
bound to show that there was such a corporation as the city 
of Newbern and that this could be done only by producing 
the act of incorporation ; 2d. That the persons acting as 
Mayor and Councilmen at the time of the contract with the 
plaintiff were mere intruders or usurpers, and had no author- 
ity to contract debts binding upon the city. 

By agreement these questions were reserved, and a verdict 
was entered for the plaintiff, subject to the opinion of his 
Honor. The court being of opinion with the defendant set 
the verdict aside and ordered a nonsuit. The plaintiff ap- 
pealed. 


No counsel for the appellant. 
Manly and Haughton, contra. 


Corporate capacity must be expressly shown. 1 John. 
Dig. 416, s. 1; 3 Hawks 520. 

The acts of persons who usurp office are void. Ang. & 
Am. Cor. 159. As to officersde fucto, see Ibid., p. 140-4, 
361. 


Reape J., There seems to be no force in the defendant's 
first exception: that the existence of the corporation could 
only be shown by the act of incorporation; because “it was 
admitted that the city was incorporated, and that the char- 
ter and laws required the Mayor and Commissioners to be 
elected.” This admission dispensed with the production of 
the charter. 

The second exception : that the persons with whom the 
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defendant contracted were never elected to office, and never 
installed into office, and were mere intruders,—is well taken. 
There are many cases where the acts of de facto officers 
acting under color of authority are valid, and, in such cases, 
their regular induction into office is presumed; but certainly 
there can be no such presumption in this case against the 
admitted fact that they had never held office before, and 
were never elected to office, and that the charter requires an 
election. Against these admissions there can be no pre- 
sumption and therefore it follows that they were mere in- 
truders or usurpers, and had no authority to bind the city. 
There is no error. Let this be certified, &c. 


Per Coriaq. Judgment affirmed. 
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STATE v. JOHN TAYLOR AND JIM KNIGHT. 


It is no ground to quash an indictment, that it was found by a grand jury 
drawn from a venire in which there were no colored freeholders—the jury 
list, as constituted by the County Court in accordance with the law in 
force at the time of its constitution, not containg the names of such col- 
ored freeholders. 


It is no ground of exception that a special venire was selected from the free- 
holders of the county without regard to color, no reference having been 
had to the jury list constituted by the County Court. 


A freed woman is a competent witness against a freed man who claimed 
her as his wife while they were slaves, but since their emancipation has 
refused to marry her. 


After the testimony for the State is closed and before witnesses for the 
prisoner are introduced, his counsel has no right, in stating the grounds 
of defence, to comment at length upon the evidence for the State. 

Evidence that a prisoner. after being committed to jail, had opportunity 
to escape and did not avail himself of it, is not admissible. 


The examination of a witness taken before a jury of inquest or an exami- 
ning magistrate, is inadmissible as evidence in chief, unless it be shown 
that the witness is dead. 


In a case of murder, the deceased being a merchant and the evidence against 
the prisoner being circumstantial, an account book showing entries by 
the deceased just before the murder was held admissible as evidence 
tending to connect the prisoner with the transaction. 

(State v. Owen, ante p. 425; State v. Samuel, 2D. & B., 177; State v. David, 
4 Jon., 353; State v. McLeod, 1 Hawks 344; State v. Valentine, 7 Ire., 225; 
and State v. Arthur, 2 Dev., 217; cited and approved.) 


Moroer, tried before Fouwle J., at Fall Term 1867 of the Su- 
perior Court of Epcrcoms. 

The prisoners, colored men, were indicted for the murder 
of one John A. Cutchin in the month of August 1866. 

1. The bill was found at Fall Term 1866 by a grand jury 
drawn from a venire summoned according to the course of 
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the court at that time. The jury list from which the venire 
was selected did not contain the names of any-colored free- 
holders, no jury list containing such freeholders having at 
that time, been constituted by the County Court. The coun- 
sel for the prisoners moved to quash. The motion was over- 
ruled and the prisoners excepted. 

2. The original panel having been drawn in the same way 
as the grand jury, the prisoners challenged the array. The 
State without admitting the cause of challenge consented to 
set aside the panel. The special venire was composed of 
one hundred freeholders, summoned under the order of the 
court, “withont regard to color,” and consisted of freeholders 
of both colors. The prisoners challenged the array, because 
“they were not summoned from a list constituted by the 
County Court from freeholders without distinction of color 
and who in the judgment of the County Court were quali- 
fied to act.” The challenge was disallowed and the prison- 
ers excepted. 

3. On the trial one Lydia Taylor was offered as a witness 
for the State.. The prisoners’ counsel objected to her being. 
examined, on the ground that she was the wife of one of the 
prisoners. Touching her competency it was in proof that some 
eight or ten years before, she and the prisoner John Taylor, 
while slaves, had lived together as husbandand wife. John 
Taylor was then sold, and did not again live with'Lydia un- 
til December 1865, when he took her to his home and they 
cohabited together. She requested him to marry her, but 
he refused to do so. The court admitted the witness,—the 
prisoners excepted. 

4. After the State closed its case the counsel for the pris- 
oners before offering evidence proceeded to state their 
grounds of defence, and in doing so commenced a minute 
criticism of the evidence of the State, and to argue the case 
at length. Upon objection by the Attorney General the 
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court ruled them to a statement of the character of the eyi- 
dence they expected to introduce, adding that the rule wag 
that “when the State has the right to the conclusion, it also 
has the right to open the argument.” The prisoners ex- 
cepted. 

5. The prisoners offered to show that since they were con- 
fined in jail they had had several opportunities to escape; 
that the jail had been broken open in the night time and 
they might easily have escaped, but they did not avail them- 
selves of the opportunities. The court ruled the evidence 
out as irrelevant. The prisoners again excepted. 

6. The prisoners then offered in evidence the examination 
of one Henry Wheeler taken before the jury of inquest and 
committing magistrate, as follows : “I went to Mr. Jno. A. 
Taylor with King and staid there an hour anda half or 
more. Then went tothe widow Turner's and remained there 
till past midnight, playing with George. George owed me 
some money. Then went to Buck Etheridge’s. While at 
Mrs. Turner’s saw four men pass, who asked me to go with 

-them to Whitaker's station for the dry goods. I told them 

I had no money and they said that made no difference. I 
refused to go. One of them was Peter Powell. I saw the 
four men ata late hour returning from the direction of 
Whitaker's and one of them had a long white bag on his 
back, apparently filled with something.” 

It appeared that Henry Wheeler was in the county until 
January Ist, 1867, and was under subpena, but was absent 
, at the trial, “no one knew where.” The Attorney General 
objected that his examination was irrelevant, but if relevant 
was incompetent. The court sustained the objection and 
the prisoners excepted. 

7. The evidence against the prisoners was circumstantial. 
The deceased was a merchant and was killed in the night 
time at his store house by a blow on the head with a ham- 
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mer which broke his skull and from which he soon died. 
The counsel for the prisoners offered evidence to show that 
the murder was probably committed by a colored man 
named Scipio; that on the night of the murder Scipio said 
that he was going to the store to buy some tobacco &c., and 
walked off in that direction. The State offered to show in 
reply, that it was the habit of the deceased to enter the 
transactions of the day, in an account book, and that this 
book was found on the counter when the murder was dis- 
covered, and was in the same condition at the trial as when 
so found. It was also in evidence that early in the morning 
of the day of the homicide, the prisoner Taylor went to the 
store, left some watermelons, and bought sugar and flour, 
and said he would call for the melons and pay for the sugar 
and flour; that Taylor had said that while in the store one 
Finch came in and bought some small articles, and offered 
a $2 bill in payment; that deceased could not make the 
change and he, Taylor, loaned the deceased the required 
change. The State then offered the account book in evi- 
dence, to show that Scipio had in fact bought the articles 
mentioned by him; that Finch had traded to the exact 
amount of $2 and paid for his purchases; that, though there 
were several entries after these, thege was no entry of the 
trading with Taylor; and that all the entries were in the 
hand-writing of the deceased. The prisoners objected to the 
admission of the book; but it was admitted by the court, 
and the prisoners excepted. 

Verdict, Guilty; Rule for a New Trial discharged; Judg- 


ment, and Appeal. 


No counsel for the appellants. 
Atto. Gen., contra. 


Barrie J. In the bill of exceptions filed by the prisoners 
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several errors are assigned, which we will proceed to consid. 
er in the order in which they appear. 

1. The first is founded upon a motion made in the court 
below to quash the indictment because it had been found by 
a grand jury drawn from a venive in which there were no 
colored freeholders. His Honor refused the motion, because 
the jury list from which the venive was selected did not have 
upon it the names of any colored freéholders, the County 
Court not having constituted a jury list containing the 
names of such colored freeholders at that time. We think 
the motion was properly overruled. The jury list was con- 
stituted, and the venire drawn from it, in accordance with 
the law as it then stood, and therefore no just exception 
could be made to it. See Rev. Code, ch. 31, sec. 25. 

2. The second exception relates to the manner in which 
the traverse jury was formed, and is settled against the pris- 
oners by our decision in the case of the State v. Owen, at the 
present term. 

3. The third exception is founded upon the admission of 
Lydia Taylor as a witness for the prosecution. The allega- 
tion that she was the wife of the prisoner John Taylor, was 
clearly disproved by the testimony. While the parties were 
slaves she could not be récognized as the legal wife of the 
prisoner Taylor, and after they were emancipated he refused 
to marry her. She was in law nothing more than his con- 
cubine, and as such was a competent witness against him. 
State v. Samuel, 2 Dev. & Bat., 177. 

4. The question of practice involved in the fourth excep- 
tion was settled in the case of the State v. David, 4 Jon. 353, 
and nothing more need be said about it. 

5- The fifth exception is, for the rejection of the evidence 
that the prisoners had one or more opportunities to escape 
from jail and did not avail themselves of them. The argu- 
ment in favor of the exception is, that as the flight of an al- 
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leged criminal is admissible as evidence against him, his re- 
fusal to fly in the first instance, and his declining to escape 
after having been committed to jail, ought to be admitted as 
evidence in his favor. The argument is plausible but it has 
been settled to the contrary upon the ground that it would 
be permitting prisoners to make evidence for themselves by 
their subsequent acts. See People v. Rathbun, 21 Wend., 
509; Campbell v. State, 23 Ala. R., 44; Whar. Am. Cr. Law, 
sec. 714. 

6. The rejection of the examination of the witness Henry 
Wheeler, taken before the jury of inquest and examining 
magistrate, forms the sixth exception. The objection to the 
evidence was put upon two grounds, first, that the testimony 
was irrelevant, and, secondly, that it was not shown by the 
prisoners that Wheeler was dead, or what had become of 
him. His Honor rejected the evidence without stating his 
reasons for it. Weare inclined to think that either ground 
ot objection was sufficient, and we are entirely satisfied that 
the last was. The examination was, so far as we can see, 
offered as evidence in chief, and for that it was inadmissible 
without proof that the witness was then dead. State v. 
McLeod, 1 Hawks, 344: State v. Valentine, 7 Ire., 225. 

7. The seventh and last exception is based upon the re- 
ception in evidence of the deceased’s book of accounts for 
the purpose of showing the last entries which he had made 
just before he was killed. The case depended entirely upon 
circumstantial testimony, and we think the book was clearly 
admissible for the purpose of showing one of the links in the 
chain of evidence. It was not only evidence, but very ma- 
terial evidence tending to connect the prisoner John Tay- 
lor with the transaction. It was one of those circumstances 
surrounding homicide, which though apparently. trifling 
in itself, often connects with other circumstances, and leads 
to the detection of the perpetrator, and so has given rise to 

8 
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the short but awfully impressive maxim that “murder will 
out.” State v. Arthur, 2 Dev. 217. 

It must be certified to the Superior Court of Law for the 
county of Edgecombe that there is no error in the record, to 
the end that the court may proceed to pronounce the sen- 
tence of the law upon the prisoner. 


Per Curiam There is no error. 








Doe on dem. of JOSIAH GUESS v. WILLIAM McCAULEY. 


An action of ejectment cannot be maintained upon a demise made on a day 
before the plaintiff's right of ertry begins; therefore, not by a vendor 
against his vendee (who has failed to comply with the terms of the con- 
tract), upon a demise made on a day before the demand of possession. 

It seems that one day’s notice to leave is not sufficient to maintain eject- 
ment in such case. 


(Love v. Edmondson, 1 Ire., 152; Butner v. Chaffin, at this term, and Carson v. 
Baker, 4 Dev. 320; cited and approved.) 


Execruent, tried before Mitchell J, at Fall Term 1867 of 
the Superior Court of Oranee. 

The lessor had contracted to sell the land to the wife of 
the defendant, and they had entered under such purchase. 
Subsequently they failed to make payment as agreed, and 
upon the 28th of August 1866, possession or the money, was 
demanded of them. To this the defendant replied, Sue me 
and I will pay you one-fifth, that is all you can get. On 
the next day this suit was begun. The demise was laid 
upon the Ist day of August 1866. 
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In obedience to an intimation of his Honor’s opinion in 
the court below, the plaintiff submitted to a non-suit, and 
appealed. 


Graham, for the appellant. 


1. A purchaser let into possession is not a tenant, but 
merely an occupant. Jones v. Taylor, 1 Dev., 434; at most 
he is a tenant at will strictly, and so may be turned out at 
any time. 2 Bl Com, 145-6, Sharswood’s n., 10; Foust v. 
Trice, 8 Jon., 490. 

2. In all cases where the six months’ notice is not re- 
quired, reasonable notice means time for the tenant to take 
his goods and depart. Jones v. Willis, 8 Jon., 430. The 
speed with which persons in the case of Guess can take 
possession, is recognized in the doctrine that they are not 
entitled to receivers. Adams’ Eq. 122; 1 Jac. & Walk., 176 
627. 

3. Here defendant waived right to notice, defying the 
vendor by reference to the stay law. Jones v. Willis, supra. 


Phillips & Battle, contra. 


1. The notice was not sufficient. Love v. Edmonston, 1 
Ire., 152; Leigh’s N. P., 862; Lewis v. Beard, 13 E., 210. 

1. The notice was defective as being in the alternative. 
Doe v. Jackson, Doug. 176; Adams on Eject., 164; Roberts v. 
Hayward, 14 Eng. C. L., 381. 


Barrie J. Itisadmitted that upon the facts stated in 
the plaintiff's bill of exceptions, his lessor had a right to de- 
mand the surrender of the possession of the land mentioned 
in the declaration, and that, upon the refusal of the defend- 
ants to comply with the demand, he might sustain an action 
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of ejectment against them. The only disputed question, 
which has been brought to our attention in the argument, 
is whether one day’s notice to leave the possession is suffi- 
cient, and we are inclined to the opinion that itis not. We 
think that the occupier ought to have at least time enough 
to look out for another house and remove to it. It is diffi- 
cult to say what precise number of days shall be allowed for 
the purpose, and we will not undertake to decide the ques- 
tion until a case shall arise to call for it. We may take it 
to be settled that three weeks is long enough because it 
was so held in Love v. Edmondson, 1 Ire., 152, and again in 
Butner v. Chaffin at the present term; but as the present 
case must be decided against the plaintiff upon another 
ground, we shall decline the attempt to determine what 
time short ot three weeks will be upheld as sufficient. 

The ground upon which this case must turn is, that the 
demise in the declaration is stated to have been made on the 
Ist day of August 1866, which was twenty-seven days be- 
fore the possession of the land was demanded of the defend- 
ants by the lessor of the plaintiff. In such case the action 
cannot be sustained as is clearly shown by the case of Car- 
son v. Baker, 4 Dev., 220, where the subject is fully discussed 
and explained, and the cases of Right v. Read, 13 East., 210; 
Birch v. Wright, 1 Term Rep., 383; and Den v. Rawlings, 10 
East., 267, are cited and relied upon in support of it. 

The judgment must be affirmed. 


Per Curiam. Judgment affirmed. 
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THOMAS ROSE v. DAVID COBLE and HENRY MOORE. 


A purpose to defraud creditors on the part of the pledgor not participated 
in by the pledgee, does not affect the pledge. 


Although for the validity of a pledge it is necessary that possession shall 
be given to the pledgee and not be resumed by the pledgor—this rule 
does not embrace a case where the pledge is re-delivered to the pledgor 


as an agent of the pledgee. 

The rule that ¢ortfeasors cannot dispute the title of him from whose pos- 
session they took the thing in dispute, does not apply where they are 
sued by such person in trover. 


Trover, tried at a Special Term of the Superior Court of 
GuitrorpD, held upon the second Monday in December 1867, 


before Warren, ¢/. 

The plaintiff claimed a special property in the mare in 
question, under a pledge by one Garner his brother-in-law, 
dated 13th October 1866, made to secure him as his creditor 
and also as his surety. She had been delivered to the plain- 
tiff, and was in his possession when taken by the defendants, 
who were constables having claims in their hands against 
Garner. It was shown that after the plaintiff had taken 
possession of the mare, Garner again had her in his posses- 
sion and offered her for sale at Greensboro; but heand Rose 
both swore that he did this as the agent of Rose, and that 
the proceeds of the sale, if effected, were to have been ap- 
plied to the debt due to the latter. There was evidence also 
that Garner was much in debt, and was seeking to elude 
certain creditors. 

His Honor charged the jury, (1) that any fraudulent pur- 
pose of Garner to which Rose was not a party, would not af- 
fect the latter, but if there was an arrangement between 
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them to defraud Garner's creditors, the plaintiff could not 
recover; (2) that if Rose had received the mare bona fide as 
a pledge for debts, its subsequent temporary possession by 
Garner, if this were as agent of Rose, would not affect the 
plaintiff's right to recover; but if Garner’s possession were 
for himself, that was inconsistent with the idea of a pledge, 
and in such case the plaintiff could not recover. 

Verdict for the plaintiff; Rule for NewTrial discharged; 
Judgment, and Appeal. 


McLean, Dick and Gorrell, for the appellants, upon the 
point that the title of the plaintiff was in question in the 
form of action employed by him, cited Hostler v. Scull, 2 
Hay., 129; Laspeyre v. McFarland, N. C. Term, 187. 


Scott & Scott, contra. 


As regards the Ist point made by his Honor, the ques- 
tion of title did not arise, as defendants were tort feasors. 
Worth v. Northam, 4 Ire., 102. The ruling however was 
correct. See Stone v. Marshall, 7 Jon., 300. 

To support the 2d point in the charge, they cited Story, 
Bail., s. 299; 2 Kent, 745, note (2); Macomber v. Parker, 14 
Pick., 497, &c; Bodenhammer v. Newsom, 5 Jon., 107; Reeves 
v. Capper, 4 Bing. N. C. 54; 2 Taunt., 268. 


Reave J. The defendant's first objection is, “that the 
transaction was fraudulent.” Whether there was fraud or 
not was a question of fact for the jury, under proper instruc- 
tions from the court. That part of the charge which was 
excepted to is, “that any fraudulent purpose on the part of 
the pledgor, to which the pledgee was not a party, did not 
affect the pledge.” We see ff error in this. To render a 
contract void for fraud, the fraud must affect the contract. 
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A contract is not the purpose of one but the agreement of two 
minds. 

The defendant's second exception cannot be sustained. 
It is true that to the validity of a pledge it is necessary that 
there should be a delivery to the pledgee, and that his pos- 
session should continue, and that the pledge is lost by giv- 
ing the pledgor the control of it. But the fact that the 
pledgee authorized the pledgor as his agent to take the mare 
to Greensboro to try to sell her to raise money to pay the 
debt for which she was pledged, does not contravene that 

. rule, because the possession of the agent was the possession 
of the principal. 

It was insisted for the plaintiff in this court, that the de- 
fendants were tort feasors and therefore could not question 
his title. That would be true if this were an action of tres- 
pass; but, it is not true in an action of trover, which involves 
the title and in which it is alleged that the defendants 
found and converted his property. But the other points being 
for the plaintiff, this is not material. 

There is no error. 


Per Curia. Judgment affirmed. 
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THE STATE vy. F. D, SCHLACHTER and LOUISA WITLE. 


Where a marriage has been solemnized according to the laws of another 
one of the United States, between persons free to marry according to such 
laws, and the parties afterwards for several years conduct themselves 
as husband and wife, having children, &c., it seems that an indictment 
for fornication and adultery is not the proper method of testing the 
validity of such marriage. 

A couple domiciled in New York intermarried there in 1856 and subse- 
quently (before 1861) removed to North Carolina; in January 1864 the 
wife removed again to New York, in December 1864 obtained a divorce, 
and in January 1866 re-married (both acts being in accordance with the | 
laws of New York); afterwards she returned to North Carolina with her 
second husband, and they lived together as man and wife, Held that there 
is nothing in the doctrines of Irby v. Wilson, 1 D. & B., 568, to impeach 
such divorce and second marriage, and that it seems that that marriage, 
being in accordance with the laws of the State where it was solemnized, 
cannot be impeached in the courts of another State. 


(Irby vy. Wilson, supra, cited and remarked upon.) 


FornicaTion anp Aputtery, tried upon a case agreed, before 
Green J., at September Term 1867 of the Criminal Court of 
CRAVEN. 

In 1856 the feme defendant was duly married to one Argos 
Witle, in New York, and with her husband subsequently 
removed to North Carolina. They lived together until Jan- 
uary 1861, when he entered the military service of the Con- 
federate States, and went to Virginia. In 1863 he deserted 
that service and returneddo Newbern, but did not cohabit 
with his wife. In January 1864 she “moved” to the State 
of New York, and subsequently filed“a petition for diyorce 
there, alleging as ground for it the adultery of her husband. 
He was then in the military service of the United States at 
Newbern, and was brought into court in the divorce pro- 
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ceedings, by publication according to the laws of New York. 
On the 23d of December 1864, a decree for divorce was 
given and on the 9th day of January 1865 she in due form 
remarried with the other defendant, in New York. Since 
then they have lived together, having two children, &c., in 
Newbern, North Carolina. 

Upon these facts his Honor was of opinion that the de- 
fendants were guilty, and fined each of them ten dollars. 

The defendants thereupon appealed. 


Manly & Haughton, and Hughes, for the appellants. 


The domicil of the wife is not that of the husband where 
it is necessary to assert an adversary interest. Story Confl. 
229, a note 2; Irby v. Wilson, 1 D. & B. Eq., 581; Schonwald 
v. Schonwald, 2 Jon. Eq., 369. 

Here the feme’s domicil in Dec. 1864 and Jan. 1865 was 
in N. Y., therefore she and her marital relations were sub- 
ject to the laws of that State. Story Conft, s.89; 3 John., 
ch. 210; 2 Bish. Mar. and Div., 115. 

The marriage being valid by the lex loci is valid every- 
where. Story Confl., ss. 80 & 80a, 113 & notes, & 121-123b; 
West Cambridge v. Lexington, | Pick., 596; Fergus. Mar. & 
Div., 269 n. R; 1 Bish. M. & D., 333. 

If Schlachter thought the feme defendant was his wife, he 
committed no crime, 2 Bish. Cr. L., ss. 22 &23; 2 Black. 
318; 1 Bish. Cr. L., ss. 367-371, 378, 383. 


Atto. Gen., contra. 


In an indictment involving the validity ofa marriage, the 
decree of a foreign court may be collaterally impeached. 
Story Confl., ss. 217, 218; S. v. Patterson, 2 Ire., 356; Duch- 
es of Kingston’s case, 11 State Trials, 262. 
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Upon the other points in the case he cited Irby v. Wilson, 
supra, as confirmed 7 Watts 349 & 15 Johns., 131; 2 Kent, 
96, 106-108, 228, 344; Story Confl., pp. 196, 198, 327, 343, 
&c; Bish. M. & D., 121-3. 


Pearson C. J. Tosupport the ruling of his Honor in the 
court below, it was necessary for the Attorney General to 
maintain the position that the decree of the Superior Court 
of the State of New York, by which the defendant Louisa 
was divorced from her former husband Argos Witle, can 
be treated by the courts of this State asa proceeding void 
and of no effect not only so far as the rights and liabilities of the 
‘said Louisa and Argos Witle are concerned but also as 
against the other defendant, Schlachter; because, in an indict- 
ment for fornication and adultery, both of the parties must 
be guilty, or the offence is not proved. In other words this 
court must decide that the decree of the Superior Court of 
the State of New York is a nullity, in order to support the 
judgment appealed from. 

Irby v. Wilson, 1 Dev. & Bat. Eq., 568, is relied on by the 
Attorney General to maintain this position. The ruling in 
that case has been objected to, on the ground that, if the 
guilty party by a change of domicile can render personal 
service of process impossible, and there is no way by which 
personal service can be dispensed with, as by a return of 
“non est inventus” to the process followed by advertisement 
in the newspapers or otherwise, the effect would be to take 
from the party injured all means of redress. 

To this may be added another objection. Mrs. Jones alias 
Mrs. Irby was not by the action ofthe court considered as 
estopped, that is, as having “her mouth shut,” but was al- 
lowed to allege in the face of a solemn deed executed in 
due form of law, to-wit, ceremony of marriage, that she was 
guilty of a capital felony—bigamy, for which, according to 
the ruling in the case, she ought to have been hung. 
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We are not however called upon to discuss the objections 
which have been made to that decision; for our case does 
not come within the application of the decision, supposing it 
to fix the law. The facts are different in several material 
particulars. 

In that case the first marriage was in the State of South 
Carolina, where by law the marriage relation was indissoluble; 
the divorce was in the State of Tennessee according to the 
laws of that State, and the case was decided in the State of 
North Carolina. 

In our case, the first marriage was in the State of New 
York, where by law the marriage relation may be dissolved 
by divorce and a decree of divorce may be declared although 
personal service of process be not made; after due advertise- 
ment a decree of divorce was duly rendered in the State of 
New York, in accordance with the laws of that State. The 
second marriage was duly solemnized in the State of New 
York. So instead of a marriage in one State, where divorce 
is not allowed, and a divorce in another State, and the sec- 
ond marriage called in question in a third State, we have a 
marriage, a divorce and a second marriage, all, effected in 
the same State, and, in conformity to the laws of that State 

The concession made in the opinion delivered in Irby v. 
Wilson, covers our case, and relieves us from the necessity of 
making an issue. It is therein conceded that the divorce 
was valid in the State in which it was made; but it was ruled 
that the divorce was a nullity in every other State. 

Assume, as is done in Irby v. Wilson, that the divorce was 
valid in the State of New York, it follows that the second 
marriage was valid in the State of New York, being solemn- 
ized in the manner required by the laws of that State, and 
it further follows, as it seems to us, that its validity cannot 
be drawn in question by the courts of any other State. 

When the case was called, the idea of trying the validity 
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of a marriage upon an indictment for fornication and adul- 
tery, struck us as novel. Weare not called on to decidethe 
point, but we must be permitted to say that when there has 
been a marriage between the parties solemnized in the man- 
ner required by the laws of a sister State, we should be slow 
to allow it to be impeached in this collateral manner, for the 
result of the indictment establishes nothing. The marriage 
is not decreed to be of no force or effect; the parties are not 
relieved from the bonds of matrimony, or allowed to live 
separately as if divorced from bed and board; and, in regard 
to the status of the children, nothing is decided; and the 
amount of it is, that the parties are admonished by a fine of 
ten dollars each, to take such proceedings as may be neces- 
sary and proper to establish their marriage or elge have it 
declared void by a decree of nullity of marriage. 

This proceeding will do very well when the marriage is a 
mere sham, and the parties are merely pretending to be “hus- 
band and wife,” to evade the law; but as soon as it appeared 
that there had been a marriage celebrated in due form of 
law and the parties had lived together as man and wife for 
several years and had two children—taking into considera- 
tion that a judgment against the parties would fix nothing, 
but would cause much uncertainty and anxiely, and throw 
doubt upon the legitimacy of the children, we are inclined 
to think it would have been as well to enter a nolle prosequi 
and allow the validity of the marriage to be drawn in ques- 
tion by some more grave proceeding. 

Judgment reversed. This will be certified, &c. 


Per CoriaM. Judgment reversed; New Trial. 
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SARAH H. STROUD v. H. M. C. STROUD. 


Real estate belonging to a partnership is subject to dower in favor of a 
widow of one of the partners only so far as a surplus may be left after 
paying the partnership debts. 


(Summey v. Patton, Win., Eq., 52, cited and approved.) 


Peririon ror Dower heard by Mitchell J. at Fall Term 1867 
of the Superior Court of Orance. 

The petition, which was filed against the heirs and surviv- 
ing partners of the deceased, prayed for dower ina lot in 
Hillsboro held by the deceased and his two brothers as part- 
ners in the business of hotel-keeping. 

The answer of the surviving partners alleged that the 
personal assets of the partnership were not sufficient to pay 
its debts. 

The cause was heard upon petition and answer. 

His Honor declared that the petitioner was not entitled to 
dower, and ordered the petition to be dismissed. 


Fowle & Badger, for the appellants. 
Norwood, and Phillips & Battle, contra. 


Reape J. The answer sets forth the facts, that the hotel 
lot in which dower is sought, was purchased by the hus- 
band of the petitioner and his two brothers, who are defend- 
ants, as partners, to carry on a partnership business of hotel 
keeping; and that they did fora long time carry on the bu- 
siness, and incur large debts, which are yet unpaid; and 
that the personal effects of the partnership are insufficient 
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to pay the debts, and that a sale of the hotel will be neces- 
sary for that purpose. The cause is heard upon petition 
and answer. . So that it is to be taken that the hotel lot was 
partnership property. 

Our statute (Code, c. 43, s. 2,) provides that land jointly 
purchased for partnership purposes shall upon the death of 
one partner survive to the others for the purpose of paying 
the partnership debts. And when the partnership debts are 
satisfied, if there is any remainder, such share as would have 
fallen to the deceased partner, shall be delivered over to his 
heirs, executors, administrators or assigns. Under that 
statute, real estate held and used for partnership purposes is 
subject to partnership debts, to the exclusion of the heir or 
widow of the deceased. That being so, the remaining ques- 
tion is, suppose there be a surplus after the debts are paid, 
what will become of that? The case of Summey v. Patton, 
Win. Eq., 52, decides that it retains its character as real es- 
tate and descends to the heir. In that case, the heir takes 
subject to the widow's right of dower. 

The conclusion is, that the hotel lot is liable for the part- 
nership debts after the personal effects of the partnership 
are exhausted; and that it is the duty of the surviving 
partners to apply first all the other partnership effects to the 
satisfaction of the debts, and if any remain unsatisfied, then 
to sell the hotel and apply the proceeds, or so much as may 
be necessary for that purpose. If there be a residue they 
will deliver one third thereof to the heirs of the deceased 
partner, subject to the widow's right of dower. 

The petitioner will be entitled to have an account of the 
partnership, and a decree in acoordance with this opinion. 
It will be for her consideration whether an account will sub- 
serve her interests. 

The costs below already incurred will be paid by the sur- 
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viving partners who are defendants, and the same may be a 
charge against the partnership effects. 
The cost of this court will be paid by the défendants. 
This will be certified, &c. 


Per Cortam. Ordered accordingly. 








L. E. MAXWELL v. H. J. McBRAYER. 


After replevying, the defendant in an original attachment has a right to 
demand a declaration from the plaintiff. 

A suit for breach of promise of marriage cannot be commenced by original 
attachment. 

(Minga v. Zollicoffer, 1 Tre., 278, cited and approved.) 


OrnicmaL Arracemenxt, dismissed upon motion, by Buxton 
J., at Fall Term 1867 of the Superior Court of Henprrsoy. 

The process was returned to that term, and the defendant 
appeared and replevied. Upon being required by the court 
to do so the plaintiff stated her claim to be for “unliquida- 
ted damages for a breach of marriage contract.” The plain- 
tiff excepted to the order by the court requiring her to state 
her cause of action more specifically than had been done at 
the time of suing out the process; and from that order, and 
the order dismissing the suit, she appealed to the Supreme 
Court. 


No counsel for the oppellent, 
Merrimon, contra. 
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Barriz, J. After the defendant in the attachment had 
appeared and replevied by giving bail, he stood in the same 
condition as ff he had been brought into court by ordinary 
process, and he then had a right to require the plaintiff to 
file her declaration, or some written statement of her cause 
of action, such as he might accept in the stead of a declara- 
tion. This having been done, and it appearing from her 
statement that the plaintiff did not claim damages for a 
tort to her proper person or property, but sought to recover 
unliquidated damages tor a breach of an alleged promise to 
marry her, the question arises whether such a claim comes 
within the meaning of the first section of the attachment 
law—Rev. Code ch. 7. 

The only subjects for which an attachment seems to be 
provided in the section alluded to, are debts, and de- 
mands for damages caused by a tort. It speaks of a person 
indebted to the plaintiff, or one who has endamaged him as 
thereinafter mentioned. The after-mentioned endamaging 
is unquestionably that which is provided for in the sixteenth 
section of the Act, and for which the plaintiff says she does 
not seek redress under that section. Her claim then must 
be, and her counsel asserts that it is, for a debt under the 
first section, and we have only to consider whether an unli- 
quidated claim for damages arising from a breach of a prom- 
ise to marry, can in any proper and legal sense be called a 
debt. We are decidedly of opinion that it cannot, and in 
support of our conclusion we refer to the reasoning of the 
court in the case of Minga v. Zollicoffer, 1 Ire. 278, in which 
it was first held that a claim for damages caused by a tres- 
pass or other tort committed by the defendant, was not a 
debt within the meaning of the Attachment law. The 
damages which a jury might assess for the breach of such a 
contract are quite as uncertain as those which might be 
given for a trespass by an assault and battery on the person, 
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and the amount of them as a debt can no more be sworn to 
by the plaintiff his attorney or agent, in the one case than 
in the other. The case of a tort committed by an abscond- 
ing wrong-doer was, after the decision in Minga v. Zollicoffer, 
provided by the act now embraced in Rev. Code, ch. 7, ss. 16 
17, but there is as yet no decision for a case like the present. 
The plaintiff by suing in trespass or trespass on the case for 
the wrong done to her might have had redress, had she pro- 
ceeded under the sixteenth section of the Act within_the 
time therein prescribed; or, as the defendant was not a non- 
resident, she might perhaps have proceeded against him 
by a judicial attachment, after a return of non est inventus 
to an original writ of capias. 

The judgment of the Superior Court is affirmed, and it 
must be certified to that court that this court is of opinion 
that the attachment was not a proper process to be sued out 
by the plaintiff in this case, that the writ ought to be 
quashed. 


Per Coriaq. Jndgment affirmed. 
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Doe om dem. of WILLIE GAI'THER ». ANDREW P. GIBSON. 


The bargainee in a deed having refused to accept it after it had been ac- 
knowledged hy the bargainor before a competent officer and a certificate 
of the acknowledgment appended, a delivery will not be presumed from 
a subsequent registration, but the onus will be upon him who would es- 
tablish the deed. 


(Snider v, Lackenour, 2 Ire. Eq., 360 and Barter vy. Baxter, Bus. 341 cited and 
approved. ) 


Esectuent, tried before Buxton J., at — Term 1867 of 
the Superior Court of CaLpwe xt. 

The plaintiff declared for four lots in the town of Lenoir, 
and offered in evidence a contract for the sale of the lots 
between one Patton as agent for his lessor (Gaither) and the 
defendant, and it was admitted that the defendant entered 
into possession under the contract, and that a demand for 
possession had been made by Gaither before suit. 

The defendant offered in evidence a registered copy of a 
deed from Gaither and his wife, purporting to convey the 
said lots to the defendant in fee simple. It bore date April 
26 1864, and there was appended a certificate of acknowl- 
edgment and a privy examination before Judge Heath bear- 
ing date October 11 1864, and also a certificate of registra- 
tion dated December 13 1864. 

The plaintiff then introduced the original deed from 
Gaither and wife. It corresponded in date and other par- 
ticulars with the copy offered by the defendant, but had 
upon it also a certificate of acknowledgment made by 
Gaither before the clerk of the County Court dated Decem- 
ber 12 1864. One otf the subscribing witnesses was then 
examined by the plaintiff, and testified that he was present 
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when Gaither tendered the deed to the defendant; it was 
between the date of the deed and that of the registration, 
and his impression was that the certificate of Judge Heath 
was then upon it; the defendant refused to accept the deed, 
and objected that Gaither’s title to one of the lots was 
not clear; witness assured him that thetitle was good. The 
register testified that the date of the registration was cor- 
rectly stated in his certificate, and that after the late war 
closed he returned the deed to Gaither. 

His Honor charged the jury that the registration of the 
deed by the plaintiff’s lessor was prima facie evidence of a 
due execution, including assent by the bargainee; that there 
was no evidence that the bargainor did not intend to con- 
vey title by the act of registration or that the bargainee 
dissented after registration, the evidence on the contrary 
being that he was then claiming under the deed. 

The plaintiff thereupon submitted to a nonsuit and ap- 
pealed. 


Folk, for the appellant. 


Snider v. Lackenour, 2 Ire. Eq. 360, and Airey v. Holmes, 
5 Jon., 142, relied on by His Honor, do not sustain his opin- 
ion. The dissent of the grantee’ to the deed being proved, 
the law presumes him to continue in that state of mind until 
an assent appears, 1 Gr. Ev., ss. 41,42; here actual assent 
is disproved and to imply one would be as was said by 
Ventris, Judge, in Thompson v. Leach, 2 Vent., 198 : “To 
force an estate down the man’s throat in spite of his 
teeth.” See Armfield v. Moore, Bus. 157. 


Malone, contra. 


1. The lessor executed the deed in the presence of wit- 
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nesses, acknowledged the same, together with his wife and 
procured its registration, which makes it complete in the 
absence of .dissent by the grantee.. Ellington v. Currie, 5 
Ire. Eq., 21; 4 Kent (11 ed.) 526, 528, 529, n.; McClain v. 
Nelson, 1 Jon., 396; Baxter v. Baxter, Bus., 341: Airey v. 
Holmes, 5 Jon., 142; Snider v. Lackenour, 2 Jon., 360. 

2. Where the attestation shows that the deed was signed 
sealed and delivered, the law presumes it a complete instru- 
ment and it can be overthrown only by clear proof. 3 Bat. 
Dig., 85, s. 10. 

3. If the testimony of Bogle was sufficient to establish a 
refusal to take the deed at that time, it has nothing to do 
with the subsequent registration of the deed. The procure- 
ment of the registration is in effect, a “a second delivery ” 
which makes the deed valid for all legal purposes in the 
absence of proof of dissent on the part of the defendant. 


Battie, J. The point raised in the bill of exceptions is 
an interesting one, and has been well argued by the counsel 
on both sides. It cannot be doubted that if the grantor sign 
and seal a deed, and afterwards have it proved and registered, 
or acknowledge it and have it registered, it will, under ordi-, 
nary circumstances, amount to a delivery of the deed, © 
though the execution was in the absence of the grantee, in 
whose possession the instrument was never actually placed. 
See Snider v. Lackenour, 2 Ire. Eq., 360, and the other cases 
cited by the defendant’s counsel. It is equally certain that 
if under such circumstances, the grantee, upon being in- 
formed of the transaction, refuse to accept the deed, it will 
be inoperative to pass the title to him. Bazter v. Bazter, 
Bus., 341. F 

In the present case the testimony of the subscribing wit- 
ness tends to show that the grantee refused to accept the 
deed when it was tendered to him, and that this occurred 
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between the time when the grantor acknowledged it and 
had a certificate to that effect placed upon it by a compe- 
tent officer, and the time when he had it registered. The 
counsel for the plaintiff contends that a refusal to accept 
having been’ proved, the law presumes it to have continued 
until it was rebutted by proof, either direct or inferential, 
of a subsequent acceptance. In this position we think the 
counsel is correct, and being so, His Honor ought not to 
have told the jury that the act of having the deed registered 
by the grantor was a delivery of it, and that there was no 
evidence of a refusal after that time. We think the instruc- 
tions ought to have been that if the jury should believe 
from the evidence that the defendant did refuse to accept 
the deed, they should then enquire whether, from any of the 
facts proved, they could infer that the grantee had changed 
his mind and agreed to receive it. 

For the error above indicated the judgment must be re- 
versed, and a venire de novo ordered. 


Per Curiam. Venire de novo. 
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CHRISTOPHER EDWARDS v. NANCY EDWARDS. 


A petition for divorce; because of adultery by the defendant, need not 
allege that the petitioner has not been guilty of adultery. 


Petition ror Divorce, heard ex parte before Buszton d., at 
Fall Term 1867 of the Superior Court of Yancey. 

The petition prayed for a divorce on account of adultery 
by the defendant. Upon reading it to the court, it appeared 
to contain no allegation that the petitioner himself had not 
been guilty of adultery. Thereupon the court declined to 
proceed unless the petition was amended upon that point. 
The petitioner excepted to this ruling, and declined to 
amend as required, but offered to submit his conduct and 
character to the jury on a proper issue. His Honor there- 
fore dismissed the petition, and the petitioner appealed. 


Merrimon for the appellant. 
No counsel contra. 


Pearson, C. J. It is a maxim in courts of equity, that “a 
party must come in with clean hands,” and probably it 
would be good policy to require one who files a petition for 
a divorce, to purge his conscience in the manner indicated 
by his Honor. It certainly would prevent a great many ap- 
plications. 

But the subject of divorce is regulated by statute, Rev. 
Code, ch., 39, “ Divorce and Alimony,” and there is nothing 
in the statute to authorize a construction, which would em- 
power the court to impose a “test oath” of this kind. On 
the contrary, the fitth section, which declares what matter 
shall be set out in the petition is silent as to an averment of 
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this kind, and the tenth section provides that, if such matter 
shall be proved, “ the same shall be a good defence, and a per- 
petual bar against the suit,” thus expressly making it a 
matter of defence, and no where intimating that the party 
shall take an oath of his own innocence as a condition pre- 
cedent to the right of instituting the suit. 

Order in the court below reversed. This will be certi- 
fied. 


Per Curiam. Order reversed. 





STATE v. JOHN D. COOK. 


The amnesty act of 1866-67, ch. 3, was not intended to exempt soldiers 
from punishment because they were soldiers, but only for acts committed by them 
as soldiers; therefore : 

Where the prisoner was charged with breaking a dwelling house and steal- 
ing « watch, money, &c. and he failed to show that he acted under mili- 
tary orders, or in the discharge of a military duty, the fact that he wasa 
soldier was held so be no bar, under the plea of the amnesty act, to a 
prosecution for burglary. 

It appearing in this court, upon appeal by a prisoner, that a verdict of guil- 
ty had been entered below, the court cannot arrest the judgment because 
the judge had not the power to impose the punishment ordered by him, 
but as the appeal vacated that judgment, must send the case down for 
such judgment as the law allows. 

(State v. Blalock, ante p. 242 cited and approved.) 


Buretary, tried before Gilliam J. at Fall Term 1867 of the 


Superior Court of MzDowe.t. 
The prisoner was indicted in the Superior Court of Ruther- 
ford, Spring Term 1867, with one Alphonzo Johnston, for 
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breaking into the house of one J. A. Sweet in the night-time, 
and stealing a rifle, a watch and fifty dollars in gold. The 
prisoner was arraigned in that court, but upon affidavit his 
trial was removed to McDowell. 

The fact of the breaking and robbery by the prisoner was 
established and he relied on the plea of the act of “Amnesty 
and Pardon,” ratified the 22d day of December 1866. The 
prisoner entered the Confederate army as a conscript in 1863 
but was a deserter in the month of February 1865, when the 
offence was committed. These facts being admitted a ver- 
dict of guilty was entered subject to the opinion of his Hon- 
or as to whether the prisoner could take any benefit from 
the above act of Assembly. ‘The court, being of opinion that 
he could not, under a military order issued by the Command- 
er of this District gave judgment of imprisonment against 


the prisoner, and he appealed. 


Merrimon, for the appellant. 
Atto. Gen., contra. 


Reape J. The amnesty act of 1866-7 provides that no of- 
ficer or private, in either the United States or Confederate 
armies, shall be held to answer on any indictment for any 
act done in discharge of any duties imposed on them by the 
laws of the United States, or of the Confederate States, or by, 
virtue of any army order. And in construing that act, in 
State v. Blalock, ante 142, we said that “it embraces all who 
may be supposed to have committed crimes or injuries, by 
reason of their connection with the late war, whether they 
were officers or privates; whether they were of the Federal 
or Confederate forces; and whether they have been convict- 
ed or not.” The defendant craves the benefit of that act. 
But it cannot be allowed him; because it does not appear 
that his offence had any connection with his war duties. 
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It is not alleged that he acted under any military order, 
or in the discharge of any military duty. He is charged 
with breaking a dwelling house and stealing a rifle, a watch 
and fifty dollars. It is not to be presumed that such con- 
duct had any connection with his war duties. It was not 
the‘intention of the act to exempt persons from punishment 
* merely because they were soldiers; but only for acts which 
they committed as soldiers. 

There was a motion in arrest of judgment, for the 
reason that the punishment ordered by his Honor was un- 
authorized. Suppose that to be so, we cannot arrest the 
judgment, because there is of record the verdict of guilty, 
and some judgment is necessary. 

The appeal vacates the judgment which was announced, 
and we can only say that there is no error in the record, and 
send the case back for such judgment as the law allows. 

There is no error. Let this be certified, &c. 


Per Coriau. - Judgment affirmed. 





IN THE SUPREME COURT, 





Wood v. Wood. 





MARY A. WOOD v. JAMES A. WOOD. 


An order for alimony pend. lite creates a debt by record, and may be enfore- 
ed by either a rule and consequent attachment, or by a jf. fa. 

Such an order is not necessarily affected by the failure of the petitioner to 
obtain the relief prayed for. 

One who has been committed under such an attachment can be discharged 
only by payment, or by resorting to the relief given by the insolvent debt- 
or’s act. 

The act of 1866-67, abolishing imprisonment for debt, does not embrace 
cases of commitment under attachment fora failure to comply with an 
order of court. 

(Clerk's Office v. Allen, 7 Jon., 156; cited and approved. 


Mortons in a Divorce Cause, heard before Warren J., ata 
Special Term of the Superior Court of Wayye, held upon 
the lst Monday of January 1868. 

The petition was for a divorce from the bonds of matri- 
mony, and at a previous Term alimony pendente lite had been 
granted. The defendant having failed to comply with the 
order was, after a full hearing, at Fall Term 1867 adjudged 
to be in contempt, and was thereupon committed. At the 
Special Term the divorce cause was tried, and decided 
against the petitioner. 

Thereupon the defendant moved that the order allowing 
alimony, and the order committing him for a contempt, 
should be rescinded, and that he should be discharged from 
imprisonment. 

The court, pro forma, refused to allow either motion, for 
want of power; and the defendant appealed. 


Bragg, tor the appellant. 


There are two kinds of contempt—one direct (ex. gr. an in- 
dignity offered to thecourt) for which a party may be punished 
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by imprisonment at discretion. The other, in not perform- 
ing an order or decree in some case, as here. 

Attaching a party for non-performance and placing him 
in contempt, is for the benefit of the other party—in this 
case the wife. 

As a general rule a party cannot be heard in any case in 
which he has been put in contempt, except for the purpose 
of clearing his contempt. Adams Eq., 324-26 & 393-4-5. 
But he may move to discharge an order, though in contempt 
for not executing it. Mosely Rep. 258. 

The order in this case, made by virtue of Rev. C., ch. 39, 
s. 15, was interlocutory only (see act). The proceeding 
though an equitable one, was in a court oflaw. The court 
had full power at any time to change, or modify it, or 
set it aside. The judge therefore erred as to his want of 
power. Indeed he ought to have dismissed the petition and 
that would have carried the order with it. The petitioner 
having failed to establish her right to divorce or alimony, 
the alimony allowed, pendente lite, cannot and ought not to 
be collected. The order for it is virtually nullified. The 
money, if paid into court, is the husband's, not the wife's. 
Should she take it, he would have a right to retake it from 
her. The law does not require a vain thing to be done, and 
it was in the power of the judge to act upon such consider- 
ations. 

It has been held that arrearages of alimony cannot be col- 
lected by the wife’s ex’ors. after her death. Shelford on M. 
& D., 602 and cases cited. Here the wife is not dead, but 
her separate existence is, in law, merged in that of the hus- 
band. It is as effectual, so far as she is concerned, as if the 
money had been paid, no one else being concerned in en- 
forcing thedecree. The dignity of the court is not concerned. 

2. The contempt was fully and completely waived by the 
subsequent proceedings and trial. The defendant was fully 
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recognized by the petitioner and the court, as having a 
status therein, and the petitioner had no right to ask his fur. 
ther detention on that order, for the contempt. 1 Dan. Ch. 
P. 560; 1 Ves. & B. 325; 2 Ibid, 100; 15 Ves. 174. 

3. At all events the court, which is the same court by 
which he was put in contempt, had a discretion, and was 
not entirely without power to act. Othérwisea party might 
be imprisoned forever, when the performance of a decree or 
order was impossible. But in such a case the court will dis- 
charge. Exch. Rep; 6 Price 321, note. Also Requia v. 
Paty, 2 La. Reg. 1108: Rex v. Baker, 1 H. Blk., 543; Wat- 
son on Sh'ffs. 7 L. L. 89, top; Sewell on Sh’'ffs, 46 L. L. 407, 
top. , 

4. In England it is held that an insolvent, in custody for 
contempt for non-payment of money or costs, is entitled to 
discharge under the insolvent acts. It seems a rule of the 
courts of equity which I find cited 2 Chitty’s Eq. Dig. 907. 

Our late act abolishes imprisonment for debt. Can a party 
be imprisoned now, for not satisfying a money decree when 
ordered to do so bya court of equity on the ground thatit isa 
contempt ? It seems to me it cau no more do so than can a 
court of Jaw imprison upon a ca. sa. Wheldale v. Wheldale, 
16 Ves. 376 & notes; 3 Desauss. 264—549. 

5. The case of Love v. Camp, 6 Ire. Eq. 209, does not con- 
travene the principles contended for here. 


No counsel, contra. 


Batrte J. The alimony which the court is authorized 
by the 15th section of the 40th chapter of the Revised Code 
to decree to the petitioner for the support of herself and her 
family, at any time during the pendency of a suit for dj- 
vorce, cannot be regarded in any other light than as a debt. 
It is a certain sum of money which the court ascertains and 
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orders to be paid by the husband to the supposed-to-be-in- 
jured wife, not only to enable her to live, but to furnish her 
with the means for prosecuting her suit. It is therefore a 
debt of record, the payment of which the court may enforce 
either by a rule upon him and an attachment thereon, or by 
the milder process of a fieri facias. A court of law, when it 
has the alternative of pursuing either the one course or the 
other, usually adopts the latter (Clerk's Office v. Allen, 7 Jon. 
156), whilea court ofequity more frequently resorts to the 
former. Petitions for divorce may be filed either in a court 
of law or a court of equity, though the mode of proceeding, 
whether brought in one or the other, is regulated mainly, if 
not altogether, by the rules of practice which prevail in 
chancery. Hence in the present suit, upon the non-payment 
by the defendant of the sum or sums of money decreed for 
alimony pendente lite, he was ordered to be attached for a con- 
tempt of the court, and was thereupon committed to jail. 
His imprisonment was not for any indignity offered to the 
court and on that account inflicted as punishment, but 
must be considered to be in the nature of an execution for 
debt in which the body is taken under a capias ad satisfacien- 
dum. Viewed in this light, which we think is the only 
proper light in which it can be viewed, the defendant can- 
not be discharged unless he pays the debt, or proceeds in a 
proper manner to take the benefit of the insolvent debtor's 
act. Butit is said that as the suit terminated in favor of 
the defendant, it would be useless to compel him to pay the 
money, since being paid to the wife it would immediately 
become his again. But it is not certain that the wife was 
entitled to receive it, because being ordered for the support 
and maintenance of herself and family, and also to enable 
her to carry on the suit, she may have been compelled to as- 
sign her interest in it to get the means of living while her 
husband was in default by hisnon-payment of it. Thecourt 
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of equity would, of course, protect such an assignment, and 
that it may do so in every case, the rule must be that the 
court has no power to discharge the defendant from the 
execution even though the suit may terminate in his 
favor. 

It is said again, that the defendant was entitled to be dis- 
charged by the late act for abolishing imprisonment for 
debt. See act of 1866-7, ch. 63. We were of that opinion 
at first, but upon a careful examination of the act we find 
that by its terms it is confined to the ordinary proceeding in 
a court of law, and does not embrace a case like the present. 
Our conclusion, therefore, is that His Honor in the court 
below was right in deciding that he had no power to 
discharge the prisoner, and that his judgment must be 
affirmed. 

But it does not necessarily follow that the defendant, if 
unable to pay, is without remedy. He is to be regarded, as 
we have already intimated, as a debtor, and in execution 
for a debt, and as such it may well be contended that he is 
entitled to the benefit of the insolvent debtor’s act. Rev. 
Code, ch. 59. That act has always received a liberal inter- 
pretation, and it may be that the defendant's case comes 
within the meaning of the first or sixth section. The words 
in the first section “If any person shall be taken or charged 
on any mesne process, or shall be taken or charged on execu- 
tion for any debt or damages rendered in any action whatever,” 
are very broad; and so are the words of the sixth section, 
“When any debtor shall be taken on any capias ad satisfa- 
ciendum, or after judgment bein the custody of the sheriff or 
other officer by the commitment of the court, or by surrender of 
bail out of court, for any debt or contract whatever.” 

In connection with this subject see the case of Wheldale v. 
Wheldale, 16 Ves., 376, to which we were referred by the 
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counsel for the defendant in his learned argument before us. 
The judgment must be affirmed. 


Per Crriam. Judgment affirmed. 








THE STATE v. RICHARD PUTNEY. 


The Act of 1866-7, c. 82 (25th February 1867) which punishes the steal- 
ing of mules &c., with death, did not repeal the law prohibiting that 
crime previously, except as to offences thereafter committed; therefore 
where one was convicted at Fall Term 1867 of stealing a mule, under an 
indictment found in December 1866,—Aeld that the question of punish- 
ment was not affected by the Act first mentioned. 


Larceny, tried at Fall Term 1867 of the Superior Court of 
Wake,. before Fowle J. 

The indictment had been found at a Court of Oyer and 
Terminer held in December, 1866. The defendant having 
been convicted at Fall Term 1867, moved in arrest of judg- 
ment, and the motion having been granted, the Attorney 
General appealed. 


Attorney General for the State. 


There is no express repealing clause, and the court will 
not imply a repeal from what appears upon the face of the 
Act of 1866-7. Pegram’s Case, 1 Leigh, 623; Myatt’s Case, 
6 Rand. 694; 2 Strob. 17; Queen v. Pugh and al, 1 Mod. 107; 
8. v. Aiken, 39 N. H. 179; S. v. Taylor, 2 McCord. 491; Stur- 
geon v. State, 1 Blackf. 39, note; Sedge. Stat. Const, 125. 


Haywood & Badger, contra. 
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1. The Stat., 1866-7 being affirmative, repeals so much of 
the old law as relates to the punishment,—that being incon- 
sistent with its own provisions. 1 Bish. Cr. L. ss. 197, 203 
to 205; S. v. Upchurch, 9 Ire. 454; Nicholls v. Squire, 5 Pick. 
168; Comm. v. Kimball, 21 Pick, 373; Sullivan v. People, 15 
Ill. 183; Rex v. Cator, 4 Bur. 2026. 

2. In cases like this the intent of the Legislature that 
former offenses may be prosecuted under the old law, must 
appear affirmatively on the face of the new statute upon a 
strict construction of it. Bish. s. 217; Pegram’s Case 1 Leigh 
569; Allen v. Commonwealth, 2 Leigh, 727; Pittman v. Com- 
monwealth, 2 Rob. Va. 800; Anon. 1 Wash. C. C. 84 and 89. 


Reape, J. At the time when the offence was committed, 
larceny was punishable with whipping, imprisonment and 
fine; one or all,—S/ate v. Kearzey, ante 481. Our Statute of 
1866 '7, chap. 82, (February 25, 1867,) punishes larceny of 
a mule, &c., with death. And now it is insisted that this 
defendant cannot be punished at all; not under the stat- 
ute of 1866-7, because the offence was committed prior 
thereto; and not under the old law, because it is repealed 
by the new. 

It is true that the defendant cannot be punished under a 
law which was not in existence at the time when the offence 
was committed, because that law would be ex post facto, 
unless where it lessens the punishment. It is equally 
true that, where a new law expressly or impliedly repeals 
the old law, there can be no conviction under the old law. 
But the Act of 1866-7 has no application to the case before 
us, because it does not repeal the old law, but is only pros- 
pective in its character and is to be read thus: If any per- 
son shall hereafter steal a mule, &c., he shall suffer death. 
All larcenies committed before that Act are to be tried and 
punished without reference thereto. 
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The motion in arrest of judgment ought not to have been 


allowed. 
There is error. Let this be certified, &c. 


Per Curiam. Ordered accordingly. 








JAMES R. 8. WALKER v. SALLY WALKER. 


Where one had been induced to remove from Tennessee and come to this 
State by a promise of employment and other pecuniary advantages, and 
after doing so he and the person who made the promise (his sister) quar- 
reled, he inflicted a battery upon her, and she refused to comply with 
her engagement: Held, upon a reference of their ‘‘ matter in dispute,” 
the sister had a right to introduce testimony as to the battery, for the 
consideration of the referees. 

(Fly v. Armstrong, 5 Jon., 339; Lane y. Phillips, 6 Jon., 455; Hendrickson v. 
Anderson, 5 Jon., 246; and Walker v. Walker, 1 Win., 259; cited and ap- 
proved.) 


Dest upon aN Awarp, tried before Mitchell J., at Fall Term 
1867 of the Superior Court of Orance, 

It appeared in evidence that the defendant, who was a 
single woman and sister of the plaintiff, had induced him to 
return from Tennessee, to which State he had removed, by 
promise of pecuniary advantage; that after his return they 
had fallen out, he had beaten her, and she refused to comply 
with her engagement. They then agreed to leave the “mat- 
ter in dispute” to two referees, and the submission bond ex- 
ecuted by them, provided that upon the arbitration the 
plaintiff might have “his letters examined with other testi- 
mony,” and that the defendant might “produce testimony to 
rebut the evidence in said letters”; in the meantime that 
the plaintiff should surrender possession of certain property 

10 
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belonging to the defendant; the bond concluded by provid. 
ing that either party should pay to the other whatever dam- 
ages should be awarded. 

The award, amongst other things not necessary to be 
stated here, directed the defendant to pay to the plaintiff 
$500.00. 

Upon the trial in the court below, after the plaintiff had 
made out his case. the defendant suggested that the award 
had been wrongfully conducted, and thereupon showed that 
she had offered evidence before the arbitrators of the battery 
committed upon her by the plaintiff, whereby she said that 
she had been greatly injured, and that they refused to hear it. 

One of the arbitrators testified that, although they had 
refused to hear the evidence, as not pertinent to the matter 
submitted to them, they had notwithstanding taken it into 
consideration, and awarded to the plaintiff a less amount of 
damages upon that account. 

His Honor instructed the jury that the evidence offered 
by the defendant was properly excluded by the arbitrators. 

Verdict, for the plaintiff; Rule for a New Trial discharged; 
Judgment, and Appeal. 


Phillips & Battle for the appellant. 
Norwood, contra. 


Batttet J. When this case was before the court at June 
Term 1864 it was decided that parol evidence was admissi- 
ble to show what matters were submitted to arbitration, and 
what matters were brought to the attention of the arbitra- 
tors, and because such evidence had been rejected in the 
court below, the judgment was reversed and a venire de novo 
ordered. The question presented in the bill of exceptions 
on the present appeal is whether the testimony oftered by 
the defendant to show that the plaintiff had committed a 
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battery upon her whereby she was greatly injured, and 
which the arbitrators had refused to hear, was pertinent to 
the matters referred to them. His Honor held in the court 
below that it was not, and in that we think he erred. 

It appears from the terms of the submission and the facts 
stated by the arbitrators in their award, that the plaintiff, 
being a brother of the defendant, was induced by her to re- 
move from Tennessee where he then resided, and to come 
and take charge of his sister’s mill in Orange county, North 
Carolina; that in the course of his management of her busi- 
ness they fell out and quarreled and then agreed to submit 
the matters in dispute between them to arbitration. 

On the trial before the arbitrators the plaintiff's grounds 
of complaint were fully heard and considered, and then the 
defendant offered to prove on her part, that the plaintiff du- 
ring their business connection committed a battery upon 
her, but the arbitrators refused to hear the testimony be- 
cause they considered it to be irrelevant. In our view of 
the case it was not only relevant, but important. The 
plaintiff was in the employment of the defendant as the 
manager or keeper of her mill. The business connection be- 
tween the parties was very much the same as that which 
exists between an employer and an overseer. As employer 
the defendant had the right to enquire into the manner in 
which the plaintiff was conducting her business, and if he 
were misbehaving himself she had the right to discharge 
him, and under certain circumstances without pay. Fly v. 
Armstrong, 5 Jon., 339; Lane v. Phillips, 6 Jon., 455. The 
question what is sufficient cause for a dismissal is one of law. 
Hendrickson v. Anderson, 5 Jon., 246. And we think an un- 
justifiable battery of the employer by the manager or over- 
seer would be a sufficient cause for dismissal. At all events 
it would be a proper matter to be considered in estimating 
the damages to which the party dismissed was entitled for 
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having been discharged from his employment. The arbi- 
trators seem to have had a vague idea that the defendant 
had some claim to compensation for beating, as they said 
that they had awarded the plaintiff a less amount of dam- 
ages in consequence of it. It is strange that this idea had 
not suggested to them the inconsistency and injustice of at- 
tempting to decide upon the defendant's claim while refus- 
ing to hear her proof to show what it was with all its attend- 
ant circumstances. 

In estimating the compensation to which the defendant 
was entitled, for the battery committed upon her, we are 
not to be understood as including damages for the mere pain 
which she person may have suffered. 

As the arbitrators erred in deciding to reject the defend- 
ant’s testimony, for irrelevancy, so the court erred in sustain- 
ing their decision. The consequence is that the judgment 
must be reversed and a venire de novo awarded. 


Per Coram. Venire de novo. 
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Doe on dem. of ISHAM YOUNG v. R. J. PERRY. 


A mere occupier of land, has no estate which upon quitting possession he 
can transfer to another ; and one who goes into possession under such cir- 
cumstances (without permission of, or recognition by the owner) is liable 
to be treated by him as a trespasser, and to be ejected without a previous 
notice to quit. 

(Eaton v. George, 3 Jon., 385; cited and approved.) 


Esectuent, tried at December (Special) Term 1867 of the 
Superior Court of Wax, before Barnes J. 

The lessor showed title in himself as purchaser at a Sher- 
iff's sale under executions against one Thomas Williams, who 
it was admitted was at that time the owner. 

At the time of such sale the defendant was in possession of 
the land, and continued to be at the time that the declara. 
tion was served. His possession was acquired from one 
John Williams, the father of Thomas, who by his son’s per- 
mission had been in possession of the land for some sixteen 
years, and who upon leaving it had put the defendant in 
possession. There was no notice to quit, or demand of pos- 
session by the plaintiff. 

By consent of the parties a verdict was taken forthe plain- 
tiff subject to the opinion of the court. His Honor being of 
opinion that the defendant was entitled to demand ot posses- 
sion or notice to quit, set the verdict aside, and gave judg- 
ment of non-suit. 

Rule for New Trial discharged, and Appeal. 


Haywood, for the appellant. 
Rogers & Batchelor, eontra. 


Battie J. This case has been elaborately argued and 





IN THE SUPREME COURT, 





Young v. Perry. 





presented in many different views by the counsel, but the 
only aspect in which the proof allowsus to consider it makes 
it clear that the plaintiff is entitled to a judgment. The de- 
fendant was not a tenant of any kind to Thomas Williams, 
to whose title the lessor of the plaintiff succeeded, and there- 
fore, was not entitled to any notice to quit, or demand of the 
possession before the action was brought. Eaton v. George, 
3 Jon., 385. John Williams, the father of Thomas, was a 
tenant by sufferance, or rather an occupier by license of his 
son, because he entered upon the lots in question by the per- 
mission of his son; but, when he quitted the possession, 
he had no’ estate, or right, which he could transfer to 
another person. It does not appear that Thomas Williams 
ever gave the defendant permission to enter, or to remain 
upon the land after he had entered, or in any way recog- 
nized him as a tenant, and consequently, he might have 
treated him as a trespasser by suing him in an action of tres- 
pass quare clausum fregit; or he might have brought eject- 
ment against him without notice or demand of possession. 
Such being the case, it follows that the lessor of the plaintiff, 
as the purchaser at sheriff's sale of Thomas Williams’ inter- 
est in the land, was entitled to the same remedies. See 
2 Crabb, Real Prop., 438 (55_L. L., 280. 

The judgment of nonsuit must be reversed, and a judgment 
upon the verdict entered for the plaintiff. 


Per Coriaq. Judgment reversed. 
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DAVID ISRAEL Ex’r ». NANCY IVEY et als. Ex’rs of C. IVEY. 


Where there is a defect of jurisdiction asto the subject matter of a suit, 
the court will stay its proceedings in the cause, however the defect may 
be made to appear ; therefore, 


Where a suit was brought in the County Court upon a contract entered 
into before the Ist of May 1865, and the date of the contract was made to 
appear by affidavit in the form of a plea to the jurisdiction ; Aed, without 
deciding whether the plea was sufficient in form, that under the ordi- 
nance of June 1866 the court should dismiss, upon motion, or suggestion, 
or ez mero motu. 


In such case, upon appeal the Superior Court acquired jurisdiction only 
so far as to decide whether the judgment of the County Court was 
erroneous. 


(Burroughs v. McNeil, 2 D. & B. Eq. 297; Branch v. Houston, Bus. 85, and 
Skinner v. Moore, 2 D. & B. 138, cited and approved. 


Dest, tried before Warren J., upon a plea to the jurisdic'ion, 
at Fall Term 1867 of the Superior Court of Rozgsoy. 


The action was brought to August Term of the County 
Court against the defendants (six in number) as executors 
de son tort of Charles Ivey, upon a bond executed by him 
to the plaintiff's intestate. No declaration was filed in 
that court and the defendants failed to crave Oyer. Instead 
thereof they filed the following plea : 


And the said defendants in their proper persons come 
and defend the wrong and injury, &c., and pray judg- 
ment of the said writ of the plaintiff and say that 
the contract entered into by the alleged testator was 
made prior to May Ist 1865, and this the said ‘defendants 
are ready to verify; wherefore they pray judgment whether 
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this court will take further cognizance of the action afore- 
said. 
(Signed) NANCY IVEY, 
D. T. McNEILL, 
R. M. NORMENT. 


The plaintiff demurred to the plea, but the County Court 
rendered judgment sustaining the plea and quashing the 
writ. Whereupon the plaintiff appealed. 

In the Superior Court his Honor sustained the demurrer 
and gave judgment ot respondeat ous/er, and the defendants 
appealed to this court. 


Phillips & Battle, for the appellants. 
Person and W. F. French, contra. 


Battie J. This case has been argued with much inge- 
nuity by the counsel for the plaintiff, but the force of the 
argument is insufficient to prevail against one of the objec- 
tions taken by the counsel for the defendants. That objec- 
tion is, that at the time when the suit was instituted, the 
County Courts of the State had no jurisdiction whatever of 
the subject matter of it. See acts of 2d extra session of 1861, 
ch. 10, s. 1, and also the acts of the special session in 1867, 
ch. 17, s. 1, and ordinances of the Convention, (session in 
1866, ch. 3.) The effect of this legislation was to confer orig- 
inal and exclusive jurisdiction upon the Superior Courts in 
all actions of debt founded upon contracts made prior to the 
Ist day of May 1865, and of course to take it away from the 
County Courts. The objection then is, that there was a de- 

fect of jurisdiction in the County Court to entertain the pres- 
ent suit. ‘“A-defect of jurisdiction (says the court in Bur- 
roughs v. McNeil, 2 Dev. & Bat. Eq., 297) exists where 
courts of particular limited jurisdiction undertake to act. be- 
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yond the bounds of their delegated authority, (@reen v. 
Rutherforth, 1 Ves., Sen. 471) or where a Superior Court of 
general jurisdiction passes upon subjects which, by the con- 
stitution or laws of the country are reserved for the exclu- 
sive jurisdiction of a different judicial or political tribunal, 
as where the Court of Chancery in England undertakes to 
determine cases belonging solely to the cognizance of the 
King in council. Penn v. Lord Baltimore, 1 Ves., Sen. 446. 
In these and cases like these, there is a plain defect of juris- 
diction. The exercise of power here would be usurpation, 
for no consent of parties can confer a jurisdiction withheld 
by law; and the instant that the court perceives that it is 
exercising, or is about to exercise a forbidden or ungranted 
power, it ought to stay its action, and, if it do not, such ac- 
tion is in law a nullity.” To the same effect is the case of 
Branch v. Houston, Bus. 85, in which it is said that 
“ex necessitate, the court may on plea, suggestion, motion, 
or ex mero motu, where the defect of jurisdiction is apparent, 
stop the proceeding. ‘Tidd 516,960. See also Skinner v. 
Moore, 2 Dev. & Bat., 138, and the note to the 2d edition. 
In the case now before us we are bound to take notice of 
the want of jurisdiction in the County Courts, of suits on 
contracts entered into before the Ist day of May 1865, and 
the plea of the defendants, supported by an affidavit of three 
of the number was sufficient to inform the court that the 
contract upon which the suit was brought, was made prior to 
that time. The objection to the affidavit, that it ought to 
have been sworn to by all the defendants, cannot be sup- 
ported. It would be sufficient if it had been made 
by a third person. See 1 Chit. Plead. 463. Without de- 
ciding then upon the sufficiency of the plea in matters of 
form, we can say that it was sufficient for the purpose of 
bringing to the attention of the County Court the fact that 
it was called upon to adjudicate in a case in which it hadno 
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jurisdiction, and that thereupon the County Court did right 
in giving a judgment against the plaintiff. The case of 
Branch v. Houston, ubi supra, is a direct authority to show 
that the Superior Court did not acquire any other jurisdic- 
tion of the cause by the appeal, than what was necessary to 
enable it to decide whether the judgment of the County 
Court was erroneous or not, 

The judgment of the Superior Court must be reversed, 
and a judgment be given here that the writ be quashed. 


Per Curiam. Judgment reversed. 








THE STATE ex rel. JAMES S. McCUBBINS v. DAVID BARRIN- 
GER et al. 


The acts and the ordinance which have taken away from the County Courts 
jurisdiction over contracts entered into before Mzy 1865, are not on that 
account unconstitutional. . 

The order of Gen. Sickles, No. 10, does not restore that jurisdiction as re- 
gards minors suing upon guardian bonds, &c. 

(Thompson v. Floyd, 2 Jon. 14: Berry v. Harris, 2 Repos. 425; Israel v. Ivey 
ante 551, cited and approved.) 


Dest, upon a guardian bond, quashed upon a plea to the 
jurisdiction, before Gilliam J., at Fall Term 1867 of the Su- 
perior Court of Rowan. 

On the 22d of April 1867 the plaintiff as guardian of cer- 
tain infants, procured to be issued from the County Court a 
writ upon the bond of a former guardian, executed before 
1861. Upon the writ being executed and returned, the de- 
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fendants filed a plea to the jurisdiction, and the plaintiffs 
demurred thereto. In the County Court the demurrer was 
sustained, but upon appeal that judgment was reversed in 
the Superior Court, and the writ quashed. Thereupon the 
plaintiff appealed to this court. 


Blackmer & McCorkle, for the appellant. 
Boyden & Bailey, contra. 


Barrie J. We have decided at the present term in the 
case of Israel v. Ivey, that the Courts of Pleas and Quarter 
Sessions had no jurisdiction of actions founded upon con- 
tracts entered into prior to the first day of May 1865, be- 
cause it had been taken away and vested exclusively in the 
Supreme Courts by the acts of the Legislature at second 
extra session of 1861, c. 10, and special session of 1867, c. 
17, s.1, as well as by an ordinance of the convention of 
1865, (session in 1866, c. 3.) It is true that the coun- 
sel in that case did not raise the question whether such le- 
gislation was a violation of that clause of the constitution of 
the United States which prohibits any State from passing 
a “Jaw impairing the obligations of contracts.” Had such 
an objection been made to the validity of the statute or ordi- 
nance, we should have decided that the objection could not 
be sustained. The jurisdiction of the County Courts was 
conferred by the Legislature, and that body has always 
claimed, without question until recently, the power to regu- 
late it in any manner which it was thought the good of the 
State required. Acts to take from the County Courts of 
certain Counties the power to try causes in which the in- 
terposition of a jury mvy be necessary, have been passed 
from time to time for at least half a century, and the au- 
thority of the Legislature to pass such acts, so far from be- 
ing denied, has been expressly sanctioned. by judicial de- 
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cision.—See Thompson v. Floyd, 2 Jon. 313. If then the Le- 
gislature had the power to take away a part of the jurisdic- 
tion of one or more of the County Courts of the State. it un- 
questionably had the power to take it away from all; and 
nothing but the connection of such legislative action with 
what is called the “Stay Law” would ever have induced 
any body to doubt it. It may be that other provisions of 
the “stay law” are unconstitutional (as to which we shall 
not express any opinion until the question is brought before 
us,) but it is well settled that one section or clause of a stat- 
ute may be unconstitutional, while the remaining are not at 
all liable to that objection. Berry v. Harris, 2 Car. Law 
Repos. 428. 

Having disposed of the constitutional objection, it remains 
for us to consider the one raised on the sixteenth section of 
Gen. Sickles’ Order No. 10. The part of that order which 
applies to the case before us isin the following words : 
“Nor shall this order or any law of the provisional govern- 
ments of North or South Carolina operate to deny to minor 
children, or children coming of age, or their legal represen- 
tative, nor to suspend as to them, any right to action, rem- 
edy or proceeding, against executors, administrators, trus- 
tees, guardians, masters or clerks of Equity Courts, or other 
officers or persons holding a fiduciary relation to the parties 
or the subject matter of the action or proceeding.” This or- 
der was issued the 11th of April, 1867, and the counsel for 
the plaintiff contends that its effect is to restore to the 
County Courts the jurisdiction which they had in relation to 
suits upon guardian bonds before the adoption of the act 
and ordinance to which we have heretofore referred. We 
are clearly of opinion that such aconstruction of the order 
is inadmissible. It is unnecessary and therefore it would be 
improper for us to decide any question in relation to that 
order except the one whether it is applicable to the present 
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case. At the time when it was put forth, the Superior Courts 
of law had, and the County Courts had not, jurisdiction of 
suits upon all bonds given by guardians prior to the first 
day of May 1865. Full operation.and effect may be given 
to the order by applying it to the Superior Courts, and pre- 
venting them from interposing any delay in the prosecution 
of such suits, without attributing to it the extraordinary ef- 
ficacy of creating and conferring a jurisdiction upon courts 
which then had none over the subject matter; this extraor- 
dinary efficacy to be ascribed too although it is manifest that 
it cannot accomplish the purpose which it is said the order 
had in view, that is, prevent delay! Now it is certain that 
this cannot be done, unless we attribute to the order the 
further effect of taking away from the defendants in the suits 
the right of appealing from the judgment of the County 
Court to the Superior Court. No person contends for this, 
and yet without itthe construction insisted upon by the 
plaintiff's counsel would amount to nothing in the way of a 
practical benefit to minor children or those coming of age, 
who wish to sue their guardians upon their bonds. 

Our conclusion is that the judgment of the Superior Court 
must be affirmed, and that this must be certified, to the end 
that the demurrer to the plea-be overruled, the plea sustain- 
ed and the writ quashed. 


Per Curiam. Judgment affirmed. 
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STATE v. J. A. BUCKNER, ROBERT BUCKNER and MORGAN 
BUCKNER. 


In an indictment for Forcible Trespass it is sufficient to charge, that the 
defendant entered the premises with a strong hand the prosecutor being 
then and there present. 

Where the land on both sides of a road, whether public or private, belongs 
to the prosecutor, he is the owner of the soil over which the road runs; 
and persons who stop upon such road, and use violent and menacing lan- 
guage to him, are guilty of Forcible Trespass. 

The only privilege which the public have in a public road is that of pass- 
ing over it, and those who abuse that privilege become trespassers ab 
initio, and create a nuisance. 


Forcrste Trespass, tried before Buxton J, at Fall Term 
1867 of the Superior Court of Buncomse. 

The indictment charged that the defendants “with force 
and arms in and upon a certain piece of land of A. G. An- 
derson, (the prosecutor) situate in said county, unlawfully, 
violently, forcibly, injuriously, and with a strong hand did 
enter, the said A. G. Anderson being then and there present 
upon the said land” &c., “to the great damage of the said A. 
G. Anderson and against the peace and dignity of the State.” 

Upon the trial it appeared that the defendants had en- 
tered a lane which ran in front of the prosecutor’s house, 
and had gone to a gate which opened into his yard at a 
distance of some forty feet from the front of the house, and 
there called to him in abusive and threatening language, or- 
dering him to come out, to leave the country, &c. During 
this time Anderson was in the (front) porch of his house; one 
of the defendants had in his hand a rock, another a stick 
and cowhide, and the third had a pistol. 

Under the instructions of the court the jury returned a 
verdict for the State; and, motions for a new trial and in ar- 
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rest of judgment having been overruled, there was judgment, 
and appeal. 


Merrimon, for the appellant. 
Alto. Gen., contra. 


Reape J. The indictment charges that the defendant en- 
tered the premises with a strong hand the prosecutor being then 
and there present. Thatisa sufficient charging of the forci- 
ble trespass. 

The question remains whether the facts proved sustain the 
charge. 

There were three of the defendants. They were armed with 
a rock, a stick, a cowhide anda pistol. They were violent in 
manner and threatening in language, demanding of the pros- 
ecutor to come out and take a whipping, and leave the 
neighborhood. This was at his gate, and within forty feet 
of his house. If this was not calculated to alarm the prose- 
cutor, and did not tend to a breach of the peace, then we are 
at a loss to know what sort of conduct would have that effect. 

The defence was put mainly upon the ground, that the 
defendants were in a lane or road which passed over the 
land of the prosecutor and near to his house, which the pub- 
lic had used for sixty years, and that thereby it became a 
public road, in which the defendants were at liberty to do 
as they pleased. All misbehavior is aggravated by being in 
a public place! The only privilege which the public have 
in a public road is that of passing over it. If they misbe- 
have in it, they create a nuisance. The road is for travel 
and for no other purpose. The property in the soil is not in 
the public but in the owner of the land over which it runs. 
The soil, the trees, the rocks, the grass in it and on the side 
of it, are all his. It would be monstrous if, because a land 
owner dedicates to the public the right to pass over his land 
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in travel, they should use ¢t as a platform from which to as- 
sail him with impunity. Whether it wasa highway or a 
private way, or no way at all, makes no difference. Grant 
that the defendants had a right to pass along the way, and 
that the entry, if peaceable, was not even a civil trespass, 
yet as soon as they committed the violence charged, they 
were trespassers ab initio. This would have been so, if they 
had stood in the middle of the road; but they left the road 
and went up to the gate, and stood there. 

There is no error in the ruling of his Honor, and none in 
the record. 

This will be certified, &c. 


Per Curiam There is no error. 








W. B. MARCH and E. D. HAMPTON vr. URIAH H. PHELPS. 


A bill of sale in the following words: Received of M. & H. $2000 for a 
negro boy named Allen, 26 years old, said negro is warranted sound in 
mind and in body and the title good, Aeld to contain no warranty as to 
age. 


Case, tried at Spring Term 1867 of the Superior Court of 
Davinsox, before Warren, J. 

The plaintiffs declared for deceit, and false warranty in the 
sale of a slave. 

“The evidence was that in February 1860 the plaintiffs 
bought a slave from the defendant, and took a bill of sale as 
follows: Received of March & Hampton two thousand dol- 
lars for a negro boy named Allen, twenty-six years old, said 
negro is warranted sound in mind and in body and the title 
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good: given under my hand and seal (signed) U. H. Phelps. 
There was also at the time of the sale a verbal affirmation 
that the slave was 26 years of‘age. He was in fact 34 or 35 
years old at the date of the sale. The plaintiffs were negro- 
traders and lived near the defendant, and the former owner 
of the slave for many years, and had as good an opportumity 
to know the age of the slave as the defendant had. The 
plaintiff Hampton, who made the purchase and who_ wrote 
the bill of sale, had for five or six years prior to the sale been 
sheriff of the county, and lived in Lexington, some distance 
from the residence of the slave. The defendant's father had 
owned the slave for about a year before the sale. The de- 
fendant himself had owned him but a short time. 

There was also evidence upon the question of damages 
but there was no exception to the instructions of the court 
‘ upon that part of the case. Nor was there any exception to 
that part of the charge which related to the first count in 
the declaration. Upon the count for false warranty plain. 
tiffs’ counsel contended that the affirmation being shown to 
be false, the plaintiffs were entitled to a verdict, and that 
it was not necessary to show that it was false within the 
defendant's knowledge; and asked the court so to instruct 
the jury. The court refused to give the instruction in this 
form, but said that it was not necessary to show that the 
affirmation was false within the defendant's knowledge, but 
that a simple fa'se affirmation was not actionable, that it 
mnst appear that it was intended and accepted as a war- 
ranty, and that upon this part of the case the jury might 
consider the evidence in relation to the plaintiffs’ knowledge 
or means of knowledge of the age of the slave.” 

Verdict for defendant; Ru'e for a New Trial discharged; 
Judgment, and Appel. 


Phillips & Battle, tor tLe appellant. 
1 
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The contract being in writing, it was error for the judge 
to leave its construction to the jury. Brown v. Hatton, 9 
Tre., 319; Banner v. Stevens, 2 Ire., 411; Young v. Jeffreys, 
4D. & B., 216; Sizemore v. Morrow, 6 Ire., 54; Ayers v. Parks, 
3 Hawks, 59. The last case shows besides that the decision 
to which the jury came was erroneous. 


McLean, contra, cited Brittain v. Israel, 3 Hawks, 222; 
Fields v. Rouse, 3 Jon., 72. 


Pearson, C. J: The case is stated so vaguely that we are 
unable to see whether his Honor intended to take a distinc- 
tion between a warranty and an affirmation, or, if so, what 
that distiction is. 

If the instrument declared on contained a warranty as to 
the age of the slave, the plaintiffs were entitled to the in- 


struction asked for, and it was error to leave the question of 
construction to the jury. 

We are entirely satisfied that that instrument does no! 
contain a warranty as to the age of the slave. So far from it 
the warranty is confined expressly to the slave’s soundness, 
and to the title. It is perfectly clear that the age is set out 
as a mere matter of description, like the name ‘‘Allen” with 
which it is put in connexion. There is therefore no war- 
ranty, and this description, if known by the defendant to be 
false, was ground to support the count for deceit. That 
count was disposed of satisfactorily, and his Honor ought to 
have instructed the jury that the second count could not be 
supported because there was no warranty. 

This miscarriage of the judge however is cured by the 
finding of the jury which puts the matter right. 

There is no error. 


Per Cortaq. Judgment affirmed. 
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THE STATE e. JAMES FULFORD. 


An indictment for larceny which deseribes the thing stolen, as “‘ one prom- 
issory note issued by the treasury department of the government of the 
United State for the payment of one dollar,” is in that respect sufficient. 

(State v. Dourden, 1 Dev. 445; State v. Rout, 3 Hawks, 618, cited and ap- 
proved.) 


Larceny, tried at Fall Term 1867 of the Superior Court ot 
Carteret, before Shipp J. 

The jury found a special verdict, upon which the court be- 
low gave judgment for the defendant, and the Solicitor for 
the State appealed. 

No statement of the facts is required. 


Atto. Gen., for the State. 
No counsel contra. 


Barris J. As this case has not been argued before us on 
the part of the defendant, we are not certainly informed 
upon what ground a judgment upon the special verdict was 
rendered for him in the court below. We suppose it was 
because his Honor thought the stolen article was not suffi- 
ciently described in the bill of indictment. Ifour supposition 
be correct, we think that he was mistaken. In stealing bank 
notes or other promissory notes of the like kind, it is not 
necessary to set out an exact copy of the instrument as it is 
inan indictment for counterfeiting such securities for money. 
State v. Dourden, 1 Dev. 445. It is sufficient to describe it 
as a bank note for so many dollars on a certain bank, of the 
value of so many dollars. See Siate v. Rout, 3 Hawks 618 
and the cases therein cited. In the present case the article 
alleged to have been stolen is described as one promissory 
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note, issued by the Treasury Department of the government 
of the United States, for the payment of one dollar, of the 
value of-one dollar” &c. It would undoubtedly have been 
sufficient, on the authority of the State v. Rout, s: pra, to 
have called the note “a treasury note issued,” &c., and it 
seems to us that the description of it as a “promissory note 
issued” &c., is quite as certain, and as little likely to mislead 
the court or the jury as to the identity of the thing. Some 
degree of laxity in the description of bank notes has been 
allowed, because generally a person from whom a note has 
been stolen is ineapable of giving a very particular descrip- 
tion of it. Commonwealth v. Richards, 1 Mass. Rep., 336. 

In our opinion the judgment given in the court below is 
erroneous, and ought to be reversed, and a judgment ren- 
dered on the special verdict for the State. 


Per Curiam. There is error. 
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FRANCIS E .WINSLOW v. FENNER, LAWRENCE & COMPANY. 


Where A & Co. entered into a written contract with B to sell off a stock 
of goods, and pay the nett proceeds to C, who was a creditor of B: Hdd, 


1. That C had no right of action against A & Co. upon the written con- 
tract, as, for alleged want of care in choice of customers, for selling upon 
a credit, &c. 


2. That C might sue A & Co. upon the common counts for any nett cash 
received by him upon the sales. 


3. That C could not recover from A & Co. npou the common counts or 
otherwise, for money due upon sales-on-credit, from individual members 
of the firm. 


Assuupsit, tried before Barnes J., at Fall Term 1867 of the 
Superior Court of Perqumans. 

The plaintiff declared in all the common counts, and also 
upon a written contract, which was as follows : 

NORTH CAROLINA, 
Hauirax Coonry. 

Know all men by these presents, that we, Fenner Law- 
rence & Co., of the county aforesaid, have this day agreed 
with John H. Parker and David Gatlin as follows, to-wit : 
That we, Fenner, Lawrence & Co., have taken in our posses- 
sion the stock of goods belonging to the said Parker & Gat- 
lin, to be sold on commissions at twelve and a half per 
cent on the gross amount of sales, the said stock of mer- 
chandise to be placed in the store house of A. Burgess in 
the town of Clarksville, Scotland Neck; the said goods to be 
at the risk of said Parker & Gatlin, with the proper care of 
said Fenner, Lawrence & Co. 

And if the said goods are not sold by the first day of Jan- 
uary next, then the said goods or the remainder thereof are 
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to be delivered over to the said Parker & Gatlin, or their 
order. 

The nett proceeds of the sales of said goods, after the 
twelve and a half per cent has been deducted, are to be paid 
over to Frank E. Winslow, so far as his claims go against 
the said stock of goods, to be paid as follows, to-wit: Cotton 
at 224 cents per lb. as per agreement; Federal currency 
(Greenbacks) at the value of the face or par value; and the 
bank notes of any of the banks of North Carolina at four for 
one, except the bank of Washington and the bank of Com- 
merce (Newbern) which are to be taken at five for one. 

As witness our hands this the 28th day of June, 1865. 

FENNER, LAWRENCE & CO. 
D. GATLIN, 
JNO. H. PARKER. 

Wrrness : F. Barrow. 

The breaches assigned were (1) selling on a credit, (2) 
selling to insolvent persons, (3) negligence in collecting, 
and (4) not paying over money when collected. 

It was shown that in 1865 the plaintiff contracted to de- 
liver to Parker & Gatlin (above) about $7000 worth of goods, 
upon certain terms; that they were accordingly delivered, 
but that upon the purchasers’ failing to perform their con- 
tract, by consent of both parties and also of Fenner, Law- 
rence & Co., the goods were delivered to the latter upon the 
conditions mentioned in the above writing; and that Fenner, 
Lawrence & Co. (the defendants) made sales, some for cash, 
which had in part been accounted for with the plaintiff; 
some upon credit, a part of this being to persons who turn- 
ed out to be insolvent; and that a part of what was sold 
upon credit had been sold to individual members‘of the firm 
so selling. 

His Honor instructed the jury that the defendants were 
not liable to the plaintiff for selling upon a credit, or for sell- 
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ing to insolvent persons, or for negligence in collecting; but 
that they were liable for the nett cash received (treating as 
part of such cash what was due by individual members of 
the firm). 

Verdict accordingly; Rule fora New Trial discharged; 
Judgment, and appeal by the plaintiff. 


W. A. Moore, tor the appellants. 
Smith, contra. 


Reave J. The plaintiff was not a party to the written 
agreement by the express terms thereof; nor was either of 
the parties thereto his agent; nor was it for his sole benefit; 
some one of which things was necessary to enable him to sus- 
tain an action thereon. The agreement was between the de- 
fendants and Parker & Gatlin. The only relation which the 
plaintiff sustained to it was that, not by any stipulations with 


him, but by the stipulations of the detendants with Parker & 
Gatlin, the defendants were to pay tu him in discharge of his 
debt against Parker & Gatlin, whatever amount should be 
realized from the sale of the goods. Tle undertaking of the 
defendants was, that they would do something, not for the 
plaintiff, but for Parker & Gatlin. And tor the breach of 
that undertaking, only Parker & Gatlin could sue. 

By the terms of the written agreement, the defendants 
undertook, expressly, (1) to sell the goods, or so much there- 
of as they could; (2) to pay the proceeds to the plaintiff; and 
(3) to deliver back the remainder of unsold goods to Parker 
& Gatlin. And it may be that impliedly, they undertook 
(1) not to sell on a credit; (2) not to sell to insolvents; (3) 
or, if they sold on a credit, to use due diligence in_collect- 
ing. And it may be, that they performed all these under- 
takings except the payment of money to the plaintiff, to the 
satisfaction of Parker & Gatlin, with whom they made the 
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contract. At least, Parker. & Gatlin do not complain; and 
they only can complain. And this we understand his Honor 
to have charged the jury. 

But the plaintiff's claim for money had and received, stands 
upon a different footing. For it is well settled that if A con- 
sents to receive and does receive money for the use of B, A 
thereby becomes the agent of B, and B may recover it in an 
action for money had and received. 

In so far, therefore, as the defendants agreed to receive 
and did receive and actually had in hand, money for the 
plaintiff, to that extent and no farther, were they liable in 
this action. 

The plaintiff had a verdict for all the money which the 
defendants had received for him; and to this he was entitled. 
He also had a verdict for the amount of purchases by the in- 
dividual members for which no money had been received; 


and to this he was not entitled. But the defendants did not 
appeal, and therefore the verdict must stand. 
There is no error. 


Per Curiam. There is no error. 
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ANN MERRILL v. HEZEKIAH BARNARD et ai. 


A mistake in a writ as to the particular Monday in a month upon which the 
defendant was to appear, held to be immaterial in a case where the bail 
bond gave the Monday correctly, and the defendants were not actually 
misled. 

The court to which such a writ is returned has power to amend the mistake. 


(Goodman vy. Armistead, 4 Hawks, 10, cited and approved.) 


Motions, to quash and to amend a writ, heard before Bus- 
ton, J., at Fall Term 1867 of the Superior Court of Mapison. 

The writ was in trespass. It was tested on the seventh 
Monday after the fourth Monday in April 1867, and direct- 
ed the sheriff to have the defendants “before the judge of 
our Superior Court of Law, at the next court to be held for 
the county of Madison at the court house in Marshall, on 
the 7th Monday after the 4th Monday in September next, 
then and there,” &c. 

The bail bond was for the appearance of the defendants 
“on the 4th Monday after the 4th Monday in September,” 
which was the correct day for holding the court. The 
Spring Term is held upon the 4th Monday after the 4th 
Monday in April. 

At the appearance term the defendants moved to quash 
the writ, for the mistakes committed as to the term at which 
it was tested, and as to that to which it was returnable. 
The plaintiff upon the contrary, moved to amend the writ in 
those particulars. 

His Honor declined to grant the former motion, and per- 
mitted the plaintiff to amend as desired. The defendants 
appealed. 
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Merrimon and Phillips & Battle, for the appellants. 
No counsel contra. 


Reape, J. It would have been sufficient if the writ had 
required the defendants to appear at the next term of the 
court, without stating when the court would be held. And 
then it would have been the business of the defendant to 
find out when the court would be held. The time being 
fixed by law, and being besides a matter of general notori- 
ety, there would have been no occasion for mistake. We 
are aware that it is usual to state the time in the writ; i.e., 
the particuiar Monday on which the court is to be held, and 
it would not be improper to state the day of the month also, 
but it is not necessary to state either. Itis also usual to 
state in the attestation clause the term from which it was 
issued, and the year of American Independence, and the 
year of Our Lord, but leaving out or misstating one or both 
of these would not make the writ void, provided it appeared 
sufficiently certain from some other description when the 
writ issued. Goodman v. Armstead, 4 Ilawks, 19. 

The defendants’ bond for appearance was conditioned 
for their appearance at the proper time; the writ was 
served more than ten days before court, and they were pre- 
sent in court; so that there was in fact no surprise. 

The clerical mistake of misstating the Monday on which 
the court was to be held, was a proper subject of amend- 
ment. His Honor had the power to allow the amendment, 
and there was no error in its exercise. 

This will be certified, &c. 


Per Curiam. There is no error. 
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THE STATE v. MICHAEL HORAN. 


Where the thing stolen is, at the time of stealing, in its raw or unmanufac- 
tured state, it may be described in an indictment for receiving stolen 
goods, by its name and as so much thereof in quantity, weight or meas- 
ure; but if at that time it had been worked up into a specific article, and 
so remains, it must be described by the name by which such article is 
generally known. 

*‘ A cast iron top of an iron box,” which when stolen had been separated 
from the box, may be well described in an indictment for receiving stol- 
en goods, as one pound of iron, and the fact that it weighed more or less 
than one pound will make no difference. 


Where there is no contradiction between two witnesses, the court may so 
instruct the jury. 

The court may instruct the jury as to the effect of certain testimony if 
believed 

A verdict finding the defendant ‘‘ guilty of receiving stolen goods knowing them 
to have been stolen” is sufficient, without specifying such goods. 

(State v. Godet, 7 Ire., 210; State v. Clark, 8 Ire, 226; State vy. Moore, 11 
Ire., 70; Reaves v. Poindexter, 8 Jon. 308; Henderson vy. Crouse, 7 Jon., 623 . 
Gaither v. Ferebee, 1 Win., 310; State v. Edmond, 4 Dev., 340; Statév. 
Woodley, 2 Jon., 276, cited and approved.) 


Inpictuent for receiving stolen goods, tried before Meares J., 
at December Term 1867 of the Criminal Court of New Hay- 


OVER. 

The indictment charged the defendant with receiving as 
stolen,—among many specified manufactured articles of 
brass and iron, “one pound of iron of the value of six- 
pence. 

Upon the trial one Divine, a witness for the State, testified 
that he went with one Sellers (a constable) to search the 
“junk shop” of the defendant for stolen goods, and that he 
found there a large quantity of manufactured articles of iron 
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and brass belonging to the W. & W. R. R. Co.; among other 
things, a piece of cast iron which was the top of an iron boz, 
and also {wo truck brasses which he found behind the coun- 
ter and placed in the pile of things which he and Sellers had 
gathered from various parts of the shop. He also said that 
whilst collecting these articles he and Sellers were frequent- 
ly separated, and in different parts of the shop. 

Sellers, who was introduced by the defendant, testified 
that he had the pile of articles which was gathered by him- 
self and Divine, weighed and removed from the shop of the 
defendant; that they weighed 1500 pounds, and that if these 
two truck brasses were in the pile of iron, he did not see them; 
also that the truck brasses were about the same color as iron. 

One Michael Lovell was introduced by the State, and his 
character was attacked by the defendant, and shown to be 
bad. 

Whilst instructing the jury the court said, in reply toa 
position taken by the defendant, that it “did not under- 
stand Sellers to contradict Divine at all.” Also, in com- 
menting upon Lovell’s testimony, the court remarked to the 
jury, amongst other things, that “if they did believe him, 
it would materially strengthen the evidence for the State.” 
It further instructed them that the description “one pound 
of iron,” in the indictment, was a sufficient identification of 
the cast iron top of a box spoken of in the testimony. 

Verdict for the State; Rule for New Trial dischaged; 
Judgment, and Appeal. 


Person, for the appellant. 
Atto. Gen., contra. 


Batriz, J. Wehave given the errors assigned by the 
defendant's counsel in his bill of exceptions, as well as that 
urged by him in arrest of the judgment for alleged insuffi- 
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ciency in the verdict, the consideration which the import- 
ance of the case, both to the State and the defendant, de- 
mands. Theerrors set forth in the bill of exceptions are 
three in number and we will examine them in the order in 
which the objections seem to have been made. 

1. The first exception appearing upon the record is that 
the defendant could not be convicted upon the evidence, of 
having received as stolen one poun:/ of tron, orin other words, 
that the article proved to have been stolen, could not prop- 
erly be described as one pound of iron. The testimony was 
that the article was “a piece of cast iron which was the top 
of an iron box.” In the case of the State v. Godet, 7 Ire. 
210, and again in State v. Clark, 8 Ire, 226, it is said that in 
an indictment for larceny, the article charged to have been 
stolen, must be properly and sufficiently described, so that 
there may be no doubt of its identity. This is required for 
the purpose of enabling the court to see that the article is 
of value; and also for the protection of the accused, by in- 
forming him of the distinct charge against him, and far- 
nishing him with the means of showing, if subsequently 
indicted for the same offence, that he has already been con- 
victed or acquitted of its commission. It is hardly neces- 
sary to say that the evidence must correspond with the de- 
scription of the property mentioned in the indictment. In 
the application of this rule, some of the cases decided by 
it may seem too nice and refined for practical use, ¢. g., 
where a man wasacquitted of a charge of having stolen 
a pair of stockings when it was proved that the stockings 
were odd ones; and when there was an acquittal of having 
stolen a duck, upon proof that the fowl wasadrake. See 
note b. to Rex v. Holloway, 1 C. & P., 127, (11 C. L. 342.) 

The following distinction may be taken between the de- 
scriptions of the same article in different forms of existence. 
When in its raw or unmanufactured state it may be de- 
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scribed by its name, and as so much in quantity, weight or 
measure, but if it be worked up into a specific article, and re. 
main so at the time when stolen, it must be described by the 
name by which such specific article is generally known. 
Two cases which have been decided may serve to illustrate 
this distinction. In the case of the State v. Moore, 11 Ire. 
70, it was held that turpentine, which has run into boxes 
cut into the tree for the purpose of receiving the liquid, is 
the subject of larceny. But an indictment for stealing two 
barrels of turpentine cannot be supported by proving that 
the turpentine was stolen by having been dipped out of the 
boxes, from time to time in small quantities, and then put 
into barrels. In the other case, Rex v. Holloway, above, it 
was decided that a charge of stealing a brass furnace was 
not sustained by proof that the furnace was broken into 
pieces before it was stolen. In the case now before us the 
cast iron top of a box, separated from the box to which it 
belonged has not, so far as we are informed, any distinct 
name, and may therefore well be described as one pound of 
iron. Whether the top of the box weighed more or less 
than a pound, makes no difference. State v. Moore, ubi 
supra. 

2. The second objection to the charge of the judge, is for 
saying that there was no contradiction at all between the 
testimony of the two witnesses, Divine and Sellers. It is a 
well established rule that where there is no testimony to a 
material fact the judge may say so, but if there be any 
at all, he has no right to express an opiuion as to its weight. 
So, if there be an alleged contradiction between the testi- 
mony of two witnesses, the court may instruct the jury that 
there is none, if such be the case, but if there be the least 
conflict in the different statements it must be left to the jury 
to decide upon it. In the present case we agree with the 
judge that there was no contradiction at all, for under the 
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circumstances the positive statement of Divine as to what 
he did and saw were notin the slightest degree impugned 
by what, for the very good reason’ given by Sellers, may 
have escaped hisattention. In case of direct conflict in the 
testimony of witnesses, the judge must submit it to the jury 
to decide between their respective claims to credibility. 
Reeves v. Poindexter, 8 Jon., 308. Where there is affirma- 
tive and negative testimony it must be left to the jury, with 
instructions that the former is entitled to more weight than 
the latter. Henderson v. Crouse, 7 Jon. 623. But wherethe 
alleged negative testimony becomes so slight that it has no 
appriciable weight the court is justified in declaring that 
there is no contradiction at all. 

3. The third exception is also one to the Judge’s charge; 
for saying to the jury that if they believed the witness Lov- 


- ell it would materially strengthen the evidence for the State. 


This exception is manifestly founded in mistake, for the 
Judge expressed no opinion upon the weight of the testimony, 
but only upon its effect if true, which he had a right to do. 
Lovell had been shown by the defendant to be a man of bad 
character, and the Judge after giving very proper instruc- 
tions by way of caution to the jury, said that if notwith- 
standing his bad character they should believe his testi- 
mony to be true, its tendency was to strengthen the other 
evidence given for the prosecution. This surely was not the 
expression of an opinion upon the weight of evidence, but 
only upon its effect if believed. See Gaither v. Ferebee 1 Win., 
310. Upon special verdicts and demurrers to evidence the 
court must necessarily pronounce what the law is upon the 
facts found or admitted; so in charging a jury the judge 
must say what the law is upon the different views which 
the jury may take of the facts testified to by the witness; in 
other words, what is the legal effect of the facts which the 
jury may believe to be established by the testimony. 
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4. The motion for an arrest of judgment on account of an 
alleged imperfection in the verdict, cannot be sustained. 
The objection is that the verdict does not specify what 
goods the defendant had received knowing them to have 
been stolen. It is admitted that the verdict would not have 
been good, had it simply found the defendant guilty, but 
the counsel contends that as it professed to set out of what 
he was guilty, it ought to have stated that it was for receiv- 
ing the stolen. goods mentioned iu the indictment, or in 
some other way to have identified them. In support of his 
objection the counsel relies upon the State v. Edmund, 4 
Dev., 340, and the State v. Woodley, 2 Jon. 276. In both 
of these cases the fatal defect was the omission in the ver- 
dict to state the intent with which the felonious act was 
done, but in neither was the slave, with the carrying, &c., 
of whom the prisoner was charged, specified, and no objec- 
tion was made on that account. In the present case it was 
unnecessary to mention the intent, and the goods received 
must be taken to have been those specified in the indict- 
ment. 

Having examined and considered the record proper, and 
the bill of exceptions, and found no error in either, we must 
direct the judgment to be affirmed, and a certificate to that 
effect to be sent to the Criminal Uourt for the county of 
New Hanover. 


Per Crriam. There is no error. 
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THE STATE v. DANIEL BANKS. 


A person may be indicted under Rev. Code, c. 34.5. 20, for stealing a Na- 
tional Bank note. 


(State v. Brown, 8 Joa. 443; cited, distinguished and approved.) 


Larceny, tried at Fall Term 1867 of the Superior Court of 
GuitrorD, before Mitchell J. 

The thing alleged to have been stolen was a National 
bank note for ten dollars, issued by the Ocean National Bank 
of the city of New York. The indictment contained six 
counts. The first five described the article taken, respective- 
ly, as a bank note, an order, an obligation secured by bonds 
of the United States, a National currency bill, and an obli- 


gation (simply), and the sixth called it “a piece of paper of the 
value of ten dollars, purporting to be a National currency 
bill.” 

The defendant having been convicted, moved in arrest of 
judgment. From the order allowing this motion the Solici- 


tor for the State appealed. 


Attorney General for the State. 
Scott & Scott, contra. 


Barrie J. The counsel for the defendant admitsthat if 
any one count of the indictment can be sustained, the judg- 
ment isnot to be arrested; but, he contends that they are one 
and all invalid. * His objection to the first five counts is, that 
the bank whose note, &c., is alleged to have been stolen, is 
not a bank of any one of the United States, but is a corpor- 
ation created by an act of the Congress of the United States 
ratified the 11th day of July, 1862, and that the stealing of 
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its notes is not forbidden by the Rev. Code, ch. 34, s. 20. 
We cannot agree with the counsel in his construction of our 
act. The language is “If any person shall feloniously steal, 
take and carry away, or take by robbery any bank note, 
check or order for the payment of money, issued by, or 
drawn on any bank, or other society or corporation within 
this State, or within any of the States,” &c., “such felonious 
stealing, taking and carrying away, or taking by robbery, 
shall be deemed and construed to be felony,” &c. Inthe 
present case the stolen note was issued by a bank within one 
of the United States, to-wit the State of New York, and is 
therefore within the letter of the act, and there cannot be 
the slightest doubt, but that it is also within its spirit and 
meaning. The act is silent as to the authority by which the 
bank must be chartered, and the mischief of stealing one of its 
notes from a bona fide holder, is the same, whether it derived 
its existence from an act of Congress, or from the legislature 
of New York. In the case of the State v. Brown, 8 Jon., 
443, cited and relied upon by the counsel‘for the defendant, 
the indictment omitted to mention that the bank note 
charged to be stolen was issued, by any bank doing business 
either in this or any other State of the United States, and 
the judgment was properly arrested on that express ground. 
As at least one, if not more, of the first five counts of the in- 
dictment is good and sufficient, it is unnecessary to notice 
the sixth count. We think his Honor erred in ordering the 
judgment to be arrested, and, in consequence of this error, 
the judgment of the Superior Court must be reversed, which 
must be certified as the law directs. — 


Per Curtram. There is error. 
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SAMUEL BUNTING v. THOMAS C. McILHENNY. 


The action against the creditor for the jail fees of an insolvent debtor, 
given by Rev. Code, c. 59 s. 5 to the jailor, cannot be maintained by the 


sheriff as the jailor’s principal. 


Cass, tried before Warren J. at Fall Term 1867 of the 
Superior Court of New Hanover. 

The plaintiff was the sheriff of the county, and one Biddle 
was keeper of the jail under him, and as such had supplied 
with food an insolvent debtor who was in prison at the suit 
of the defendant. 

A verdict was entered below for the plaintiff, subject to 
the opinion of the Judge upon his right to maintain the 
suit, and with liberty to have a nonsuit entered if that opin- 
ion should be in favor of the defendant. 

The court being of opinion with the plaintiff, gave judg- 
ment accordingly, and the defendant appealed. 


W. A. Wright, for the appellant. 
Person, contra. 


Pearson, C. J. According to the words of the statute the 
jailor is to furnish food to the debtor, and he is authorized 
to sue the creditor for the value of the board so furnished. 
So no question is made but that the action may be maintain- 
ed in the name of the jailor. 

But it is said the action may also be maintained in the 
name of the sheriff when, as in this case, the sheriff and jailor 
are different individuals, and the argument is put on the 
ground that at common law the jailor is the appointee, the 
deputy, and mere agent of the sheriff, who, under the rule 
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respondeat superior, is liable for all of his acts of commission 
or omission, and consequently may sue for whatever he may 
be entitled to as fees or perquisites of office. This right of 
the sheriff to sue for the fees or perquisites of office to which 
his agent the jailor is entitled by the common law, may be 
admitted, but at common law the creditor was not liable for 
the board of the debtor while in prison. The liability is 
created by statute, and of course the right to sue must de- 
pend upon the words of the statute, and cannot be extended 
by reference to the common law. This conclusion is con- 
firmed by the practice under this statute. We find many 
cases in which the action has been maintained in the name 
of the jailor, but no case in which the action has been brought 
in the name of the sheriff. So this is an action of the first 
impression, and our conclusion is that it cannot be main- 
tained. 

The judgment in favor of the plaintiff is set aside, anda 
judgment of nonsuit on the point of law reserved. 


Per Crriam. Judgment for defendant. 
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JOHN OLIVER v. B. L. PERRY, Adm’r., and others. 


The act of 1866-7, c. 17, s. 8, which suspends the operation of the statute 
of limitations, &c., until January 1st 1870, is neither a repeal, alteration 
nor modification of the ordinance of June 23d 1866, within the meaning of 
those terms as used in sec. 24 of that ordinance,—prohibiting the General 
Assembly from such action. 

TheSprovisions of that act prevent suits from abating, by the death of a 
party and the subsequent lapse of two terms of the court until after 
January Ist 1870. 


Moriox to make the executor of a deceased plaintiff’ party, 
heard before Shipp J., at Fall Term 1867 of the Superior 
Court of Jones. 

Upon the motion being made, it appeared that the plain- 


tiff had been dead for more than two terms; thereupon his 
Honor refused to grant it, and adjudged that the suit had 
abated. The executor of the plaintiff appealed. 


Haughton, for the appellant. 
No counsel, contra. 


ReavE J. The ordinance of June 23d 1866 “To change the 
jurisdiction of the courts” &c., provides that the time elapsed 
since Ist September 1861, barring actions on suits, or pre- 
suming the satisfaction or abandonment of rights, shall not 
be counted. It also provides, that the General Assembly 
shall have no power to repeal, alter or modify the ordinance. 
It is insisted that the ordinance restricts the counting of 
time only up to the date of its passage; and that, after its 
passage, time might be counted; and that two terms hav- 
ing elapsed without making the executor a party, the suit 
abated. And such was the opinion of his Honor. 

It is insisted however for the plaintiff, that, although that 





IN THE SUPREME COURT, 





Oliver v. Perry. 





would be the true construction of the ordinance, yet the 
General Assembly extended the provision against counting 
time up to January 1870, (Act of 1867, ch. 17, s. 8) and that 
therefore the suit did not abate. To this it is objected, that 
the ordinance forbids the General Assembly to do this. 
And then the plaintiffsays: Supposing that to be its import, 
yet the ordinance, not being organic but only legislative in its 
character, had no more force than legislation by the General 
Assembly; and that, therefore, the latter had the power to 
alter the ordinance notwithstanding the prohibition. Mr. 
Haughton favored us with an able argument in support of 
that position. But it is not necessary that we decide it, be- 
cause we think that the act of the General Assembly in no 
way conflicts with the ordinance. The ordinance says in 
substance, that time shall not be counted up to the date of 
its passage. It does not say that time shall or shall not be 
counted after its passage. It leaves that as an open question 
subject, of course, to legislation. Then the legislature steps 
in and says, substantially, that time shall not be counted 
from the passage of the ordinance up to January 1870. 

We think that the act does not conflict with the ordinance 
and was not prohibited by it, and that the effect of the act 
is to prevent the counting of time up to January 1870, and 
theretore, that the suit did not abate by the lapse of two 
terms. 


Per Curtam There is error. 
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SUSAN COOKE v. HENRY L. COOKE and others. 


i 

Upon the Order of General Schofield (April 27 1865), announcing the sub- 
jugation of North Carolina, all persons who had been civil officers in the 
State ceased to be such de facto as well asde jure. 

It is competent for the Legislature by retrospective legislation to give va- 
lidity to a marriage which is invalid by reason of the non-observance of 
some solemnity required by statute; aliter, where such marriage is a nulli- 
ty, as for want of consent, &c. 

A marriage solemnized upon the 15th day of June 1865 in Wake county by 
one who during the existence of the Confederate government had been 
appointed a justice of the peace, is within the provisions of the ordinance 
of October 18th 1865, entitled, An ordinance declaring what laws and or- 
dinances are in force, &c., and is rendered valid thereby. 

( Hughes, ex parte, ante 57; Wiley v. Worth, ante 171; Haley vy. Haley, Phil. Eq. 
180; S.v. Samuel, 2 D. & B., 177 and Crump v. Morgan, 3 Ire. Eq., 91, dis- 
tinguished and approved. 


Petition for dower, heard before Fowle J., at Fall Term 
1867 of the Superior Court of Waxe. 

It was agreed that the petitioner and the deceased had 
gone through the forms of matrimony before one William 
Cox, in Wake county, upon the 15th day of June 1865. Cox 
had been appointed a justice of the peace for that county in 
1862, and had then been qualified. 

The defendants did not admit that an appointment and 
qualification in 1862 were sufficient to render Cox a justice 
of the peace; but if they were so, this denied that he had 
any power to act at the time of this marriage, viz: after the 
surrender, and proclamations of the President, Provisional 
Governor, &c. , 

The above statement presents the only objection made to 
the petitioner's right of recovery. 

His Honor gave judgment pro forma in favor ot the peti- 
tioner, and the defendants appealed. 


Bragg and Haywood, for the appellant. 
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1. The marriage was void. 

(a) There is no such thing as marriage by consent simply, 
in this State. State v. Samuel, 2 D. & B., 177; State v. 
Bray, 13 Ire., 289; State v. Patterson, 2 Ire., 346. See also 
Shelf. M. & D. 5; 2 Rop. H. & W. 474; 1 Scrib. Dower, 616 
to 668; Regina v. Millis, 10 Cl. & Fin., 534. 

(b) These rites were not celebrated by a lawful officer. 
Cox never was more than a defacto officer of a de facto gov- 
ernment. When that government ceased to exist, his office 
came toanend. The proclamation of the President (29 
May 1865) and the Provisional Governor (12 June 1865) left 
him without color for his official acts. Hughes’ case, an‘e 
57; Wiley v. Worth, ante 171; Haley v. Haley, Phil. Eq., 180. 
See Burke v. Elliott, 4 Ire., 355; Gilliam v. Riddick, 5 Ire., 
370; State v. Robbins, 6 Ire., 23; Swindell v. Warden, 7 Jon., 
578; King v. Bedford Level, 6 E., 368; 2 Hal. P. C. 24; Cro. 
Car. ‘'7 (case of demise of the Crown.) 

2. The ordinance of the 18th Oct. 1865 (c. x1) does not 
validate the marriage. 

(a) The marriage being in itself void, the Convention had 
no power to render it valid. State v. Pool, 5 Ire., 105. 

(b) The ordinance does not cover the case. The words in 
sec. 3, “purporting to be a law,” refer only to laws of the 
State after secession, and here no such law is relied upon, as 
the marriage depends only upon a law passed before the 
war. Sec. 4 covers only such action as took place whilst the 
late de facto State government was in existence, as is shown 

by sec. 6, which ratified the action of the Provisional Gov- 
ernor, one of which acts was (12 June 1865) to displace civil 
magistrates. 

They also referred to General Schofield’s orders of April 
27th and 28th 1865. 


Phillips &: Battle, contra. 
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1. The marriage was valid when performed. 
Cox wasa de facto justice of the peace on the 15th of June 
1865. That the government of which he was part was nev- 
er more than de facto, does not affect the question. A de 
jure government that has come to an end has no more virtue 
than a de facto government under the same circumstances. 
In either case, it is the conqueror that by his recognition of 
them confers upon such former officials those functions that 
are summed up in the phrase de facto. For his own pur- 
poses in regard to preserving the peace, &c., he may implied- 
ly confer upon them an exeguatur. The proclamations re- 
ferred to do not amove the officers mentioned. The lan- 
guage is general, but nevertheless is to be restrained ad ha- 
bititatem rei, i. e., that, for any political purposes, ex. gr., for 
those of reconstruction, holding elections (the objects for 
which the Provisional Governors were appointed) there were 
no such officers. In accordance with this, it is seen that the 
proclamation ot June 12 1865 does not confer upon the persons 
appointed to be justices any other than political functions. 
They had no power to marry, and therefore their predeces- 
sors were not displaced as to that or the like function. In that 
respect these were left to the doctrines of publiclaw. By 
that, mere conquest does not remove the civil officers of the 
conquered as regards every function. Dana's Wheat. s. 347 
n. 2,&c. Hughes’ case, Wiley v. Worth, and Haley v. Haley, 
do not go the length now insisted upon, i. e., that the offi- 
cers do not remain such de facto, after the surrender. A de 
facto officer has no right to salary, as ante 171; and the gen- 
eral language in Hughes’ and Haley's cases is to be restrain- 
ed to the subject matter. 

Besides, the same government which through the Presi- 
dent and Provisional Governor, for political purposes, issued 
the above proclamations, for other purposes covering the 
present case, through General Halleck then commanding 
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Virginia and North Carolina, issued the proclamation of 
28th April 1865, dated at Richmond, Va. The fifth section 
expressly recognizes magistrates as [de facto] officers em- 
powered to celebrate marriage and requires them. to take an 
oath of allegiance. This requirement is only directory. This 
proclamation remained standing in the official paper at 
Raleigh for several months; was inserted with the other 
proclamations above cited, and was standing therein on the 
day this marriage was performed. 

The actual amotion of these officers is due to the ordinance 
of October 19, 1865. 

2. The ordinance of the 18th October 1865 establishes this 
marriage. 

(a.) The convention had the power to do so. Sedg. Cons. 
and Stat. Const., pp 666, 684; 1 Bish. M. & D., s. 657; and 
cases there cited. 


(b.) The words include this case. There is no reason for 
restraining the word “purporting” to the single case stated 
by the appellants. Various objections were apprehended and 
a general provision was applied. The words in the fourth 
section “which may be done” were intended to include cases 
thereafter; i. e. may “hereafter be done” throughout the 
troubles. They were inserted by an amendment. 


Pevzson, C. J. ‘The counsel for the appellants took these 
positions: 

1. The marriage was void, not having been solemnized 
in the mode required by law. 

2. The Convention had no power to give validity to the 
marriage. :, 

3. The ordinance of the Convention does not apply to this 
case. 

We admit the first position. The marriage was not valid, 
on the ground that Cox, who professed to act as a justice of 
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the peace at its solemnization, was not an officer of the 
State, either de jure or de facto. After the order of General 
Schofield announcing the subjugation of the State, and that 
it was in the possession of the army of the United States, all 
of the officers of the State were dead, and could no longer ex- 
ercise the functions of their respective offices. This is set- 
tled in the matter of Hughes, ante, 57, followed by Wiley v. 
Worth, ante, 171; Haley v. Haley, Phil. Eq., 180. The idea 
that after the State attempted to withdraw from the Union, 
had waged war for four years, and had been subjugated, 
the officers of the State who had in the meantime disowned 
their allegiance to the United States, and attorned to the 
government of the Confederate States, could the next day 
turn around and say: “We will now discharge the duties 
of our respective offices, as if nothing had happened,” is out 
of the question. But it is said the State had no right to 
secede, and consequently was never out of the Union: 
Agreed; but does it follow that the officers of the State are 
to occupy their same positions under the new order of 
things? If the State had a right to secede, and the United 
States wrongfully waged war to the result of subjugation, it 
is conceded on all hands that, according to the laws of war, 
the State was subject to the terms of the conqueror. That 
the State can be in a better condition, on the supposition 
that the attempt to secede was wrongful, and the war waged 
by the United States rightful, is a conclusion upon which no 
mind, accustomed to legal investigation, cannot rest asa 
proposition of law. So Cox, who was appointed a justice of 
the peace by the State while a member of the Confederate 
States, was not, at the time he solemnized this marriage, an 
officer of the State, and consequently the marriage was not 
valid. State v. Samuel, 2 Dev. & Bat., 177. 

2. We are of opinion that the Convention had power to 
give validity to this marriage. On this distinction: Ifthe 
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marriage be a nullity for the want of the essence of the mat. 
ter, that is, the consent of one of the parties, as in the case 
of Crump v. Morgan, 3 Ire. Eq., where, one of the parties 
being lunatic, the court decreed a divorce “of nullity of 
marriage,”"—neither a Convention, nor Legislature, nor any 
other authority has power to make the marriage valid; but 
if the marriage be invalid by reason of the non-observance 
ot some solemnity which is required by statute, as the pres- 
ence of a minister of the gospel or a justice of the peace, 
that want of form may be supplied by an ordinance ofa 
Convention. This conclusion if fully supported by the au- 
thorities cited on the argument, and indeed it is so well sus- 
tained by the reason of the thing as to need no support. 

3. This is the only point about which the court has had 
much difficulty. I confess that at first I was inclined to the 
opinion that the case did not fall within the provisions of 
the ordinance, ch. 11, “An ordinance declaring what laws 
and ordinances are in force, and for other purposes.” It 
seemed to me that the scope of the ordinance was to give 
validity to all acts done by the civil officers of the State du- 
ring the war, and up to the time when the provisional Gov- 
ernor was inducted into office; and after that time to give 
validity to all of his acts, and all of the acts of the officers 
appointed by him, so as to make his induction into office the 
dividing line, and not to have one set of officers lapping 
over and encroaching upon the jurisdiction of the other set. 
But upon further consideration, and in deference to the bet- 
ter judgment of my brothers Battle and Reade, I became 
fully satisfied that my first view of the ordinance was too 
narrow, and that by its true construction it does not draw 
any sharp dividing line between what was done by the civil 
officers of the State, and what by the officers appointed by the 
Provisional Governor; for there had been no collision or con- 
test for jurisdiction between them, and the benign and en- 
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larged purpose of the ordinance was to make valid every 
thing which had been done under any authority purporting 
to be a law of the State, in like manner and to the same ex- 
tent as if the State had never attempted to secede, without 
minding any lapping over into the time of Provisional Gov- 
ment. 

In reference to marriages there was good reason for using 
the broadest terms, as is done in this ordinance; for although 
in this particular instance, where the marriage was solemn- 
ized near the seat of government, there was a chance that 
the parties had heard of the induction of the Provisional Gov- 
ernor, and of his proclamation, and possibly, if well informed 
in regard to the consequences of a civil war resulting in 
subjugation, they might have known that Cox was no longer 
a justice of the peace, either de jure or de facto, still it was 
apparent to the members of the Convention that this infor- 
mation did not reach the extreme counties of the State for 
several months, and when it was known, its legal effect was 
not appreciated. This accounts for the general terms: 
« All marriages solemnized on or since that day,” &c, ex- 
tending the remedy down to the date of the ordinance. 

There is vo error. Judgment affirmed. This will be cer- 
tified to the end that further proceedings may be had in 
the court below. 


Per Curiam. Judgment affirmed. 
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DAVID PARKER v. HENRY E. STALLINGS and others. 


A note payable at, or one day after date, is not within the principle which 
excepts from the rule as to bona fide endorsees for value such as take notes 
that are overdue. 


A bona fide endorsee for value of a note so payable obtains a good title against 
all previous parties, although when endorsed it was overdue, and had 
been obtained by a fraud upon some of those parties, committed by one 
through whom the endorsee claims title. 


(Haywood v. McNair, 2 Dev. & Bat., 283; cited and approved.) 


Dest, tried before Barnes J., at Fall Term 1867 ot the Sn- 
perior Court of Perquimans. 

The paper sued upon was as follows: 

One day after date, with interest from date, we or either 
of us do promise to pay Henry E. Stallings or order the just 
and full sum of two hundred and eleven dollars and thirty 
cents, for value received. As witness our hands and seals. 

(Signed) JAMES M. STALLINGS, [seal. | 

“ ASA R. STALLINGS, [seal.] 

Endorsed: “Pay to J. P. Jordan.” (Signed) Henry E. 

Stallings [s.]; also, “Pay to D. Parker or order.” (Signed) 


J. P. Jordan [s.] 


The suit was brought against all the parties to the paper. 

It was shown that Henry E Stallings had carried the note 
to Jordan, an attorney, in order to have it collected, and 
had endorsed it in blank upon being told by Jordan that it 
was necessary for him to put his name on the back of it to 
enable the latter to collect it by suit. Jordan afterwards 
sold the note to the plaintiff, first filling up to himself the 
endorsement of Stallings, and endorsing the bond himself in 
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blank. This latter endorsement was filled up at the trial. 
There was no evidence that the plaintiff knew anything of 
the circumstances under which Stallings had placed his 
name upon the bond. 

The plaintiff objected to the admission of testimony as to 
what passed at the time when Stallings endorsed the bond; 
but it was admitted by the court. 

His Honor charged the jury that if the evidence satisfied 
them that Stallings placed his name upon the bond under an 
impression that it was necessary to enable him to institute 
. suit, and not for the purpose of endorsing it and transfer- 
ring the title, that was not such un endorsement as rendered 
him liable. 

Verdict accordingly; Rule for New Trial discharged; 
Judgment, and appeal by the plaintiff. 


Smith, for the appellant. 


1. The case shows an endorsement in fact anda delivery 
to Jordan, and parol evidence is incompetent to vary or di- 
minish the legal obligations of the contract of endorsement; 
ex gr. as here to show that a general endorser was in fact 
an endorser without recourse, to the prejudice of a subse- 
quent endorsee without notice and for value. Marston v. 
Allen, 8 M. & W., 504. 

2. The rules applicable to over due and dishonored paper, 
do not apply to an endorsement made after the paper was due, 
where enquiry would have developed no facts prejudicial to 
the claim. 

3. Every endorsement is presumed in law to have been 
made before the debt fallsdue. Byles on Bills(61 L. L., 152.) 


W- A. Moore, contra. 
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Barrie J. The question presented by the pleadings and 
bill of exceptions is one of much practical importance, though 
of no great difficulty. The principle upon which the deci- 
sion must turn is clearly stated by the Court of Exchequer 
in the case of Marston v. Allen, 8 M. & W. 494. It is there 
said that “the law merchant, for the purpose of currency 
and the advantages flowing from an unchecked circulation 
of bills of exchange, no doubt provides that a bona fide holder 
for value shall not be affected by an intermediate fraud. 
We do not indeed adopt the proposition that the previous 
party to the bill is estopped from setting up the defence of 
fraud against the claim of a bona fide holder for value. We 
think it better to say that, by the law merchant, every per- 
son having possession of a bill has (notwithstanding any 
fraud on his part, either in acquiring or transferring it) full 
authority to transfer such bill, but with this limitation that, 
to make such transfer valid, there must be a delivery, either 
by him or by some subsequent holder of the bill, to some one 
who receives such bill bona fide, and for value received, and 
who is either himself the holder of it, ora person through 
whom the holder claims.” Promissory notes are, by the 3 
and 4 Ann in England, and here by our act of 1762, (Code, c. 
13, s. 1) assignable and endorsable in like manner as bills of 
exchange, 2 Bl., 467; andthere can be no doubt that the 
principles above enunciated, as to the transfer of bills of ex- 
change, apply equally to the endorsement of promissory 
notes. As it appears from the testimony set forth in the bill 
of exceptions, that the plaintiff took the note in controversy, 
under the endorsements of the defendants Henry E. Stallings 
and John P. Jordan, bona fide and for full value paid to Jor- 
dan, the last endorsee, he cannot be affected by any fraud 
practiced by Jordan upon the other endorser. The latter, 
by placing his name upon the back of the note, and handing 
it to Jordan, enabled him to transfer it to the plaintiff, who 
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being an innocent purchaser for value “shall not be affected 
by an intermediate fraud.” 

But it is objected further that the plaintiff received the 
note from Jordan after it was due, and was therefore, bound 
by any defence which was good against Jordan in favor of 
his endorser. The rule of law thus invoked by the defend- 
ant Henry E. Stallings is one which interposes for the pro- 
tection of the maker, when sued by an endorsee of a note 
which was over due when he received it. The ground of it 
is, that when a note falls due, the maker ought"to provide 
for the payment of it in money or counter demands. “It is 
a presumption that he will do so, and that he has done so; 
and after it is due that he has paid it, or is not bound to pay. 
The dishonor of the note puts every one on his guard, and, 
he who takes it in that state, without communication with 
the maker, takes it at his own*risk, and ought to stand in 
the shoes of the former holder. Haywood v. McNair, 2 Dev. 
& Bat. 283. It is manifest that the principle of this defence 
cannot apply as between endorsers and endorsee ina case 
like the present, where the note was made payable one day 
after date with interest from date, and both the endorsements 
were made after the note became due. It was certain that 
the parties to the note intended that it might circulate after 
it was due, and the payee who put it in a situation to be cir- 
culated by putting his name on the back of it, ought no 
more to be protected from the claim of a subsequent bona 
fide purchaser for value, than would be the endorser of a bill 
of exchange not yet due, as against an ‘innocent holder for 
value. If over due promissory notes be assignable at all by 
endorsement, as they undoubtedly are, then the unchecked 
circulation of them must be upheld by the same principles 
of policy as we learn from the case of Marston v. Allen are 
applied to bills of exchange. 


13 
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For the reasons stated above, we are of opinion that his 
Honor erred in admitting the testimony of what passed be- 
tween the defendants Henry E. Stallings and Jobn P. Jor- 
dan for the purpose of affecting the claim of the plaintiff, 
and for this error there must be avenired2 noro. This ren- 
ders it unnecessary to notice the other points made on the 
argument by the plaintiff’s counsel. 

The judgment must be reversed and a new trial ordered. 


Per Curiam. Venire de novo. 





JANUARY TERM, 1868. 





Sneed v. Smith. 





WILLIAM H. SNEED v. WILLIAM M. SMITH. 


Where a lost letter was one of many that had passed between a principal and 
his agent in reference to a matter of business, and its contents were not 
precisely admitted : Held to be error for the court to take upon itself to 
state its effect upon the relation between the parties to the correspondence; 
and that in such case the court with proper observations on the law of 
agency, revocation &c., should submit the question of effect &c.. to the 
decision of the jury. 


Detixve, tried before Mitchell, J., at December (Special) 
Term 1867 of the Superior Court of Mecktensvre. 

The facts are sufficiently set forth in the opinion. , 

In the court below there was a verdict for the plaintiff, 
and the defendant appealed. 


Vance and Merrimon, for the appellant. 
Osborne, and Phillips & Battle, contra. 


Reape, J. Stenhouse & McCauley, with whom the books 
in controversy had been deposited, and who had been sued 
for them by the present plaintiff, filed their bill in equity 
against the present plaintiff and defendant, to compel them 
to interplead and have the title to the books settled, so that 
they might deliver them to the true owner. Upon the hear- 
ing of that case in this court, the facts were so much in- 
volved that we were unwilling to decide them. And there- 
fore we directed a trial at law so that the facts might be 
passed upon by ajury. The witness, Latta, who made the 
sale to the defendant, had been the plaintiff's agent for sev- 
eral months during 1864-5; there had been a good deal of 
correspondence between the two; the circumstances were 
embarrassing and dangerous; the books were in jeopardy 
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by the advance of the federal army; the currency was rap- 
idly depreciating; the expenses were heavy; and communi- 
cation through the mail was slow and uncertain. There 
seems to be no question about the agency of Latta up to 
11th December 1864. Some short time thereafter, and 
probably in the month of December, he received a letter 
from the plaintiff, complaining of the expense ot moving the 
books, and instructing him to put them into the hands of 
some responsible commission or auction house for sale, and 
forward him the money as fast as he could collect. He en 
deavored to comply with this request, but owing to the 
general alarm, could not. The letter is lost, and the witness 
Latta stated his recollection of the contents, and that he did 
not understand it as terminating his agency, but only as ad- 
vising a means of effecting a sale. Subsequently to the lost 
letter, they continued their correspondence; and on the 17th 
of January 1865 the agent wrote to plaintiff to ask him if 
he was still inclined to sell, and to inquire as to the price: 
On the 12th January 1865 the"plaintiff replied, limiting the 
price to $30 per volume, but sent in the letter a script au- 
thorizing him to take $20 per volume, counting all the vol- 
umes, &c. Subsequently, and after the agent had made the 
contract, but betore the delivery, the plaintiff wrote tv the 
agent that if he had not completed the sale, not to do it; 
and if he had completed it and could get off honorably, to 
do so. 

This state of facts is substantially that in the equity;suit— 
that which we thought could be passed upon by the jury 
better than by us. There was no conclusion from them 
which seemed to us to be evident. If it had been proper 
to take out any single isolated fact, and make it decis- 
ive of the case, we could have done that without hesitation. 


That is what his Honor did on the trial. Nothing was left . 


to the jury. His Honor said, that the lost letter was a revo- 
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cation of the agency, and was decisive of the case. In this 
we think there was error. If the letter had been before his 
Honor or its contents precisely admitted, and there had 
been nothing else between the plaintiff and his agent, its 
construction would have been a question of law. But where 
the contents of a letter can be only imperfectly stated, and 
is one of many passing between the parties upon the same 
subject, before and after, and each to be explained by ref- 
erence to the others, and in connection with the whole 
transaction, the contents and bearing of the letter ought to 
be left to the jury. And so, their attention ought to have 
been called to the plaintiff's letter of 12th January, in which 
he fixes the price, and to his subsequent letter in which he 
requests him not to complete the sale, &c. 

With proper instructions as to what constituted an agency 
and what would amount to a revocation, not only so far as 
the principal and agent were concerned, but also with ref- 
erence to third persons, the facts ought to have been left 
with the jury. The attention of the jury ought also to have 
been called to the question of the bona fides of the conduct 
of the agent and of the parties; and also, as to whether 
there was any recognition of the agency, or affirmation of 
the sale of the plantiff, after the alleged revocation. 

There is error. 


Per Curiam. . Venire de novo. 
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M. CHANDLER v. WILLIAM HOLLAND and another. 


Where the owner of a slave hired her out for the year 1865 for a share of 
the crop, and such share was delivered to him, Held, that no question as 
the rights of the slave to the product of her labor after emancipation, 
could be raised in defence to an action of Trover brought by the owner 
against persons who, claiming under a sale from the slave, converted the 
share so’set apart. 


Trover, for forty-one bushels of corn, tried before Gilliam 
J. at Fall Term 1867 of the Superior Court of CLeavetanp. 

The defendant pleaded, General Issue, and “Two military 
orders issued by officers of the Freedmen’s Bureau at Mor- 


ganton”, but the orders were not set out nor their contents 
stated, in the record which was transmitted to the Supreme 
Court. 

The evidence for the plaintiff showed that in 1864 he had 
hired to one Jenkins a female slave for the year 1865, and 
was to receive as consideration for her labor one fourth part 
of the corn made by Jenkins. The woman remained with 
Jenkins up to the time of getting the crop in the Fall of 1865. 
At that time the plaintiff claimed the corn of Jenkins, not 
only because of the contract, but because during 1865 he 
had supported two children of the woman that were too 
young to support themselves. There was also evidence to 
show that Jenkins measured out one-fourth of the corn and 
placed it in a crib on the premises, and delivered it to the 
plaintiff, and that the defendants hauled off about one half 
of it, converting it to their own use. 

Evidence for the defendants showed that they had bought 
the corn of the negro woman, who claimed that she, and not 
the plaintiff, was entitled to it; also that Jenkins did not de- 
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liver the corn to the plaintiff, but placed itin the crib that 
he and the woman might settle the claim to it between 
themselves. Two military orders were also offered, and ad- 
mitted in evidence. Jenkins died shortly before the alleged 
conversion. 

The court instructed the jury that the woman was eman- 
cipated by the military proclamation in April 1865, and was 
therefore entitled to be paid for her labcr from that period; 
but that neither she nor the plaintiff acquired any property 
in the corn in dispute until a particular portion of it had been 
separated from the bulk of the crop, and had been set apart 
to one of them; that if the evidence satisfied them that Jen- 
kins had chosen to set the corn in question apart for the 
plaintiff, and had delivered it to him, and that the defend- 
ants afterwards had converted it to their own use, the plain- 
tiff was entitled to recover, otherwise not. Also, that the 
military orders in evidence were no bar to that right. 

Verdict for the plaintiff; Rule for a New Trial discharged; 
Judgment, and appeal. 


Bynum, for the appellants. 
Merrimon, contra. 


Reave J. His Honor’s charge, that the plaintiff must 
show a right of property and a right of possession in himself, 
and a conversion by the defendants, was all that the defend- 
ants could ask for upon that part of the case. 

The defence, that the woman: whose sérvices for the year 
1865 were the consideration for the contract between the 
plaintiff and Jenkins, was emancipated during the year, 
might have been a proper subject for consideration it Jenkins 
were insisting upon it. But he made no such objection, but 
on the contrary set apart one-fourth of the corn as he had 
agreed, and delivered it to the plaintiff,—and the defendants 
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thereupon took it out of his possession. It is true that they 
say that they bought it of the negro woman, and that she, 
having been emancipated during the year, was entitled to 
the product of her own labor. Suppose this to be true, still 
his Honor gave them all the benefit of it, by stating in his 
charge that she was entitled to be paid for her services after 
her emancipation. The question, From whom was she so en- 
titled to receive pry, remains to be answered! Not from the 
plaintiff, because she had not served him; but from Jenkins, 
whom she had served. If she was entitled to a part of the 
crop, her claim was upon Jenkins; and she had no claim 
upon that one-fourth part which had been allotted to the 
plaintiff Therefore ifthe defendants had any claim upon 
the crop on account of her share, it was upon Jenkins, and 
vot upon the plaixtiff. 

And so the military orders, if they had any operation at 
all, (of which we know nothing as they are not set out; sup- 
posing them however as was suggested, to have been orders 
to Jenkins to pay to the woman a part of the crop) do not 
vary the case. Ifthe plaintiff had taken all of the crop, 
there might have been some show of right in the defend- 
ants. But three-fourths of the crop were left; and the plain- 
tiff, to show that he was not acting unconscientiously, of- 
fered evidence that he had supported two of the woman’s 
children, after her emancipation. 

There is no error. 


Per Curiam. Judgment affirmed. 
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Doe on dem. of JAMES M. KERR v. R. W. ELLIOTT. 


If the person who claims under the elder title, have no actual possession of 
a lappage, such possession, although for a part only, by him who has the 
junior title continued for seven years, will confer a valid title for the 
whole. 


Esectuent, tried before Mitchell, J., at. December (Special) 
Term 1867 of the Superior Court of Mecktensure. 

The elder title to the land in dispute was in the plaintiff; 
and the land was alappage between his southern line (DS E) 
and the northern line (N O) of the defendant. In 1842 one 
Orr, who then claimed the tract now owned by the defend- 
ant, conveyed it to one Frazier by a deed which covered 
the lappage; and on the 11th of December 1848 the defend- 
ant purchased the tract (with the same extent) of Frazier, 
taking at first a bond for the title, and in 1852 a conveyance. 

On the plats [used in the trial below] immediately north 
of D S E, were dots representing a narrow space of cleared 
ground adjoining DS E. Two witnesses who were called 
for the defendant testified that they were not certain, to their 
own knowledge, of the location of the line DS E, but that 
the defendant as soon as he purchased, viz. in December 
1848, took possession immediately north of the cleared ground, 
that this possession was continued and extended north to 
and along the line N O before the commencement of this 
suit. , 

The court instructed the jury that if the evidence of these 
witnesses was believed by them, the defendant was entitled 
to a verdict; and there was a verdict accordingly. 

Rule for a New Trial “on the ground that the two wit- 
nesses did not know with certainty the location of the said 
line DS E, and that their evidence did not with sufficient 
14 
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certainty locate the commencement of the defendant's pos- 
session.” Rule discharged; Judgment, and Appeal by the 
plaintiff. 


Osborne and Boyden, for the appellant. 
J. H. Wilson, contra. 


Pearson, C. J. The survey shows that the cleared ground — 
as indicated by “the dots” was north and inside of the line 
of the defendant D S E and that the defendant, as soon as 
he purchased, in December 1848, took possession immediately 
north of the cleared ground, and this possession, according 
to the evidence, was continued and extended from time to 
time, north to the line N O. 

So the defendant ever since December 1848 has had a pos- 


session inside of the lappage which exposed him to an action; 
and consequently ripened his title after seven years adverse 
possession under the deed. The fact that he from time to 
time extended his possession, that is took in more land, does 
not at all affect the question; and the matter is too plain to 
admit of discussion. 

There is no error. 


Per Curiam. Judgment affirmed. 











ABATEMENT OF SUITS. 


1. Where a party to a suit had died in June 1864: Held, that under the 
ordinance of the Convention (23d June 1866) providing that the 
time which had elapsed since September 1, 1861 should not be 
counted for the purpose of barring actions or presuming the aban- 
donment or satisfaction of rights, a judgment given at Fall Term, 
1866, that such suit had abated, was erroneous. Morris v. Avery, 238. 


2. The Ordinance of the 23d June 1866 which changed the jurisdiction 
of the courts, prevented an action from abating before or at Fall 
Term 1866, by the death of a defendant in 1864 after the Fall 
Term of that year. Den v. Love, 435. 


8. The act of 1866-’7, c. 17, s. 8, which suspends the operation of the 
statute of limitations, &c., until January 1st 1870, is neither a repeal 
alteration nor modification of the ordinance of June 23d 1866, within 
the meaning of those terms as used in sec. 24 of that ordinance, 
prohibiting the General Assembly from such action. Oliver v. Perry, 
581. 


4. The provisions of that act prevent suits from abating by the death of 
a party and the subsequent lapse of two terms of the court, until af- 
ter January ist 1870. bid. 


See KrnLiInc—ACTION FOR. 


ABATEMENT—PLEA IN. 


1. A plea in abatement is the proper mode of taking advantage of a de- 
fect in the affidavit for an attachment. Jarry v. Sinclair, 7. 


See JURISDICTION. 


ACCESSORY AND PRINCIPAL. 


See Evipence 19; Homicrpe 2; Crim. Proceepines, 10, 11. 


ACTION. 
1. A cause of action on bank bills does not accrue until a demand and 
refusal; and such bills bear interest only‘from the time of demand 
and refusal. Crawford v, Bank of Wilmington, 136. 
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2. Where A & Co. entered into a written contract with B to sell off a 
stock of goods and pay the nett “proceeds to C, who was a creditor 
of B: Held, 

(a) That C had no right of action against A & Co. upon the written 
contract, as, for alleged want of care in choice of customers, for 
selling upon a credit, &c. 

(b) That C might sne A & Co. upon the common counts, for any nett 
cash received by him upon the gales, 

(c) That C could not recover from A & Co. upon the common counts 
or otherwise, for money due upon sales-on-credit from individual 
members of the firm. Winslow v. Lawrence, 565. 

3. The action against the creditor for the jail fees of an insolvent debtor, 
given by Rev. Code, c. 50, s. 5 to the jailor, cannot be maintained by 
the sheriff as the jailor’s principal. Bunting v. McIthenny, 579. 


ADVANCEMENT. ° 
A conveyance of land to a son-in-law is not to be reckoned as an advance- 
ment to the daughter, who at the death of her father is married 
to a second hushand. Banks v. Shannonhoure, 284, 


A gift of slaves accompanied by a warranty of the title forerer, (made some 
years before the late war,) constitutes an advancement of the value of 


them when given, without reference to their subsequent emancip> 
tion by the resfilis of the war. bid, 


AGENCY. 

An auctioneer is the sgent of both seller and purchaser. Cherry v. Long, 
466. 

See Srat. FRAvDs. 

AMBIGUITIES. 

See APPEAL. 

AMENDMENT. 

1. Even after final judgment has been entered, a court has power, at any 
time during the same term, to amend the proceedings in a suit. 
Penny v. Smith, 35. 

2. Therefore, where a petition had been dismissed, and the petitioner had 
prayed for and obtained an appeal from the order: ie/d, that the 
County Court had power during the same term, to allow the petition 
to be amended, also, that the terms, upon which such allowance was 
made, was a matter exclusively within its discretion. bid. 


3. Where the affidavit and process in a case of original attachment de- 
scribed a defendant as ‘‘C. E. Thorburn,” his name in full being 
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“Charles E. Thorburn,” Aeld, that the court below might, at any 
time before final judgment, allow the plaintiff to amend the pro- 
ceedings by substituting the latter name for the former. Jail v. 
Thorburn, 159. 


4. The note upon which the suit had been brought being signed ** C. E. 
Thorburn,” gure whether the amendment was necessary. Ibid, 


. Where a constable had levied an execution on land and returned the 
same to the County Court, and from an order in that court overrul- 
ing a motion for a vendi exponas the plaintiff appealed: Hed, that 
the whole record was carried up, and the Superior Court had the 
power upon motion, made there for the first time, to allow the con- 
stable to amend his return. Stancill v. Branch, 217. 


. A mistake in a writ as to the particular Monday in a month upon 
which the defendant was to appear, /e/d to be immaterial in a case 
where the bail bond gave the Monday correctly, and the defendants 
were not actually misled. Merrill vy. Barnard, 569. 


. The Court to which such a writ is returned has power to amend the 
mistake. Ibid. 


. An affidavit amended by order of the court must be re-sworn to after 
amendment, or it will be considered as no affidavit. Atlantic Bank v. 
Frankford, 199. 

See PRACTICE, 13. 


AMNESTY. 


1. The Supreme Court will look into the merits of a prosecution coming 
within the scope of the act of 1866-7, c. 3, entitled “‘An act grant- 
ing a general amnesty and pardon of all officers and soldiers,” &c., 
so far as to ascertain whether the defendants are clearly entitled to 
an acquittal. If so entitled a new trial will be granted that they 
may save costs ; it will not be granted if their innocence is doubtful. 
State v. Blalock, 242. 


2. By Reade, J., the distinction between pardon and amnesty discussed 
and stated: A pardon is granted, usually by the executive, to one 
who is guilty, either before or after conviction; amnesty, by the 


Legislature, to those who may be guilty, generally in classes and be- 
fore trial, Ibid. 

3. The act of 1866-7, c. 3, includes both amnesty and pardon, and the 
court will place a liberal construction upon 1ts terms, that its benefits 
may be extended to as many as possible. Ibid 


4. The amnesty act of 1866-7, c. 3, was not intended to exempt soldiers 
from punishment because they were soldiers, but only for ects committed 
by them as soldiers; State v. Cook, 536. 
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5. Therefore, where the prisoner was charged with breaking a dwelling 
house and stealing a watch, money, &c., and he failed to show that 
he acted under military orders or in the discharge of a military 
duty, the fact that he was a soldier was held so be no bar to a prose- 


cution for burglary. Ibid. 


APPEAL. 
1. Upon ambiguities in the statement sent up to the Supreme Court, the 
presumption will be against the appellant. Wood v. Sawyer, 251. 
8. P. Weaver v. Parker, 479, Davis v, Shaver, 18. 


5. Defendants have a right to cppca!l from an interlocutory order of the 
County Ccuct appointing four freeholders to view, lay off and value 
land*for a mill site, cnier Rev, Code, c. 71, s. 1. Minor v. Harris, 322. 


See ForcisLeE Entry, 1, 4; Practice, 4. 
APPEARANCE. 
See Practice, 11. 


APPRENTICE. 

1, An illegitimate free negro child who has not gained a new settlement 
by a year’s residence in some other county, is, for the purpose of being 
apprenticed, subject to the jurisdiction of the court of that county 
in which its mother was settled at the time of its birth. Ferrell y. 
Boykin, 9. 

2. A master may recover damages of any one who, after demand made, 
detains his apprentice. bid. 


A County Court has no power to bind as apprentices, persons who have 
no notice of the proceedings for that purpose: and it is prudent in 
the court to require that such persons shall be present when bound. 
In the matter of Ambrose, 91. 

4, A County Court, upon application by the master to whom it has bound 
an apprentice, has power, and in a fit case it is its duty, to restore to 
his possession such apprentice if at the time of application a run- 
away. Beard v. Hudson, 180. 


5. Discussion and statement of the relation between the court upon one 
hand, and the master and the apprentice upon the other. bid, 


See Haseas Corpvs, 2. 


ARBITRATION AND AWARD. 

1. An award of arbitrators, to whom a case of trespass, g. ¢. f. was refer- 
red, that there was “‘ no trespass,” enables the court to dispose of the 
case, and should not be set aside for uncertainty. Harralson y. Plea- 
sants, 365. 
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2. When an award fails to dispose of ‘the costs, each party must pay his 
own costs. bid. 
See EVIDENCE, 31. 


ASSAULT. 
1, Where an offer to strike is made with a deadly weapon the law does not 
allow it to be explained by words used at the time. State v. Myer- 


field, 108. 

2. Therefore, where the defendant, whilst standing in the door of his gro- 
cery, held a pistol in his hand sometimes bearing upon A and some- 
timts not, and swearing that if A came in he would shoot him, Held, 
that he was guilty of an assault. bid. 

8. Discussion of the distinction between ‘‘ attempts to strike ” and “‘ of- 
fers to strike,” and between the effect of words used where an “‘ of- 
fer to strike” is made with a deadly weapon, or without one. Ibid. 

4 An indiscriminate assault upon several persons is an assault upon each. 
State v. Merritt, 134. 

5. The facts being that gun was fired by one of two defendants, whilst 
the other was present aiding and abetting, Held, that a charge in the 
indictment that both committed the assault was thereby made good. 
Ibid. 

6. A mere threat unaccompanied by an offer or attempt to strike, is not 
an assault. State v. Mooney, 434. 

7. An indictment, charging that the defendant and another ‘‘did commit 
an affray by fighting together by mutual and common consent in 
public view,” includes a charge of a mutual assault and battery, and 
the defendant may be convicted under it, though the grand jury 
found the bill not true as to the other party. State v. Wilson, 237. 

8. Where one was indicted for an assault and battery, and it was proved 
that, in a former indictment against him and others for a riot, the 
assault charged had been given in evideace, with other acts of like 
character, his conviction of the riot was /cid to be a bar to the sec- 
ondprosecution. State v. Lindsay, 468. 


See HusBanD AND Wire; EviIpENce, 14, 15. 


ASSUMPSIT. 

1. A creditor having desisted from suing his debtor upon request by a 
third person to that effect, the latter adding ‘‘ He has put property 
in my hands to pay his debts, and when I sell it I will pay you all he 
owes you,” held that an action of assumpsit could not be maintained 
against such person, without showing that he had received money 
from the property in hishands. Hicks v. Critcher, 353. 


See AcTION, 2. 
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ATTACHMENT—JUD°CIAL. 


1, A court has no power to grant a judicial attachment after a return of 
“‘not found” made upon a writ issued against a non-resident: and 
whete under these circumstances such a writ had been taken out, 
held that it was the duty of the Court to dismiss it on motion made 
by or for the defendant, cr even ex mero motu, Deaver vy. Keith, 428, 


ATTACHMENT—ORIGINAL. 


1. A bond payable to the plaintiff’ in an attachment, and conditioned for the 
appearance of the defendant, &c., is not a ‘‘ bail bond,” within the 
meaning of the Rev. Code, c. 7,8. 5, and therefore, by executing 
such a bond the defendant does not obtain a right to replevy and 
plead. Barry v. Sinclair, 7. 


. The statute upon attachment must be construed strictly. bid. 


. A plea in abatement is the proper mode of taking advantage of a de- 
fect in the affidavit for an attacament. did, 


. The creditor's affidavit under Rev. Code, c. 7, s. 1, must state that the 
removal or the absence from the county or State, or the concealment, 
on the part of the debtor, was for the purpose of avoiding service of 
ordinary process, Leak vy. Moorman, 168. 


. An attachment issued by the C erk of a Court for a sum within the 
jurisdiction of the Court and made returnable to the proper term of 
the Court, will not be dismissed for want of form because directed 
**to any Constable or other lawful officer to execute and return with- 
in thirty days, (Sundays exceptcd,)” it appearing that it was exe- 
cuted by the sheriff. Askew v. Stevenson, 288. 


. Where Court was not held at the return term of an attachment, nor 
at the succeeding term, and at a subsequent term the defendant re- 
plevied the property attached, Held that the cause was not discon- 
tinued. Ibid. 


. After replevying, the defendant in an original attachment has a right 
to demand a declaration from the :plaintiff. Mazwell v. McBrayer, 


527. 


8. A suit for breach of promise of marriage cannot be commenced by 
original attachment. did. 


ATTACHMENT FOR CONTEMPT. 


1. One who has been committed under an attachment for not paying a 
sum of money to a party as ordered, can be discharged only by pay- 
ment, or by resorting to the relief given by the insolvent debtor's 
act. 700d v. Wood, 538. 
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2. The act of 1866-7, abolishing imprisonment for debt, does not em- 
brace cases of commitment under attachment for a failure to comply 
with an order of court. Ibid. 


ATTORNEY. 


1. After an attorney has been admitted by the court to represent a party, 
he cannot unless with the consent of the court be Giecheaget before 
the end of the suit. Walton v. Sugg, 98. 

2. A suit does not end before complete satisfaction of, or discharge from, 
the judgment given therein. Ibid. 


See Costs, 2. 


BAIL BOND. 
See ATTACHMENT—ORIGINAL, 1. 


BAILMENT. 


The rule that possession is prima facie evidence of property has no appli- 
cation to a case where bailment is admitted. Lutz v. Yount, 367. 


See Common CARRIERS. 


BANKS. 
A bank which in 1860 gave to a depositor a certificate setting forth that 


he had deposited a certain sum “in current notes of the different 
banks of the State,” and that the sum deposited is ‘“‘payable in like 
current notes to the depositor or to his order on return of the cer- | 
tificate,” is liable for the whole amount, with interest from the date 
of the demand, in currency of the United States. ort v. Bank of 
Cape Fear, 417. 

A cause of action en bank bills does not accrue until a demand and re- 
fusal. Crawford vy. Bank of Wilmington, 136. 


Bank bills bear interest only from the time of demand and refusal. 
Ibid. 
See CONSTRUCTION OF CONTRACTS. 
BASTARDY. 


1. A colored woman, the mother of a bastard child, has such an interest 
in proceedings in bastardy, within the meaning of the act of 1866, 
c. 40, s. 9, as to render her a competent witness against a white man, 
whom she alleges to be the father. State v. Henderson, 229. 


2. It is not necessary for proceedings in Bastardy to show affirmatively 
thatthe mother of the child was a single woman. State v. Allison, 346. 


3. In cases of Bastardy the county of the mother’s “‘settlement” and 
not that of her “‘domicil” is chargeable with the maintenance of 
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the child, and settlement is gained only by a continuous residence of 
twelve months. State v. Elam, 460. 

4. Therefore, where the mother, having lived in Granville county for 
several years, removed to Franklin two or three months before the 
birth of the child with a bona fide intention of changing her domicil, 
the former and not the latter county had jurisdiction of proceedings 
to charge the putative father. bid. 


BILL OF EXCEPTIONS. 
See APPEAL. 


BONDS. 

1. A bond given in January 1867 for the hire of slaves during that year is 
subject to no deduction on account of Emancipation. Woodfin v. 
Sluder, 200. 

2. The value of a bond or note within the meaning of Rev. Code, ch. 31 
sec. 38, is the principal and interest due on it. -Ausley v. Alderman, 
215. 

3. When the value of a note is reduced by endorsed credits to less than 
$100, an action brought to the County or Superior Court on such 
note, may be abated on plea of the defendant. bid. 


See Evipence, 6, 7. 


BURGLARY. Pa 


Where a prisoner in the night time knocked at the door of a dwelling 
house, and on being challenged from within gave his name ina 
feigned voice as that of a friend, and thus obtained immediate ad- 
mittance, and then committed a robbery, Held to be burglary. State 
v. Johnson, 186: 


CARTWAY. 

1. The record of an order made in a County Court for laying out a cart- 
way recited—‘‘seven justices being present,”—without giving their 
names; held that such record was fatally defective, and the order void. 
Link v. Brooks, 499. 


CASES DOUBTED, &c. , 
STaTE v. BEATTY, Phil., 52—State v. Minton, 196. McKERA.t tr. CHEEK, 
2 Hawks, 343—McArthur v. Johnson, 317. Insy 0. WiLson, 1 D. & 
B. Eq., 581—State v. Schiachter, 520.. Brooxs v. MorGay, 5 Ire. 481 
—HMinor v. Harris, 322. 


CERTIORARL 
1. Where a sheriff having first returned an execution “‘ satisfied,” after- 
wards by leave of court, amended the return thus: “ Received 
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from the defendant Confederate money for the debt, which the 
plaintiff refuses to take, therefore the sale is not satisfied, and the 
same is returned that an alias may issue to sell the land;” and then 
taking out such alias, levied upon thn land. Held, that the petition 
of the defendant in such execution praying for a certiorari and 
supersedeas, ought not to have been dismissed, but should have been 
placed upon the trial-docket. Atkin v. Mooney, 31. 


CLERK AND MASTER. 

1, When a Clerk takes a bond payable six months after date, if the 
debtor tenders the money at the day, the Clerk is bound to receive 
it without waiting for an order for collection. Ibid. 

2. A Clerk and Master who sold slaves under a decree in a petition for 
partition, and instead of taking bond as a decree directed, received 
cash, is, with his sureties, liable for the amount so received upon 
motion for a summary judgment under Rev. Code, c. 78, 8. 5; and 
this, whether an action on the bond would or would not lie for the 
money as received ‘‘by virtue of his office.” bid. 

3. By Pearson, C. J. A Clerk and Master, who sells under an order 
to sell upon a credit, has a discretion to take cash instead of bond 
and security, and is liable to a suit on his bond for such money, ae 
received ‘by virtue of his office.” Broughton v. Haywood, 380. 


See TITLE. 


COMMON CARRIERS. 

1. It is the duty of a Rail Road Company to deliver articles at the usuaf 
places of delivery. Therefore, where a hogshead of molasses, in- 
stead of being landed on a platform the usual place for heavy arti- 
cles, was lost in an attempt to deliver it to the plaintiff at an un- 
usual and an unfit place, the Company was held responsible. Benbow 
v. Rail Road Co., 421. 


COMMON COUNTS. 
See ACTION. 


CONFEDERATE MONEY. 

1. A creditor having, in March 1863, refused to accept Confederate or 
State notes for certain contracted before the late war, the debtor 
brought to him a bond upon a third party for the amount, payable to 
the creditor, and he agreed to take it in discharge of the debt pro- 
vided the debtor would sign it as surety. He did so, and the former 
evidences of indebtedness were cancelled. Held that the debtor be- 
came a guarantor of the bond, aud was liable in asswmpsit for the full 
amount, without reference to the laws providing for a scale of debts 
contracted during the war. Carter v. McGehee, 431. 
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2. Where a guardian collected a bond due to his ward by solvent persons, 
in November 1863, nearly two years after the ward became of age, 
in Confederate currency, Aeld that he was chargeable with the full 
amount of the bond and interest Gibbs v. Gibbs, 471. 

See ConsTITUTION, 17; CERTIORARL 


CONFESSIONS. 


1. Confessions made by a prisoner, a slave, whilst witnessing torture in- 
flicted upon another prisoner for the same offence in order to extort 
confession from him, are not competent evidence. State v. Lawson, 47. 


2. What amounts to such threats or promises as render confessions inad- 
missible as heing not volnntary ; what evidence the ‘Judge will hear 
to establish the fact of threats or promises; and whether there be 
any evidence to show that the confessions were not voluntary ;—are 
questions of law, and the decision upon them is subject to review in 
the Supreme Court. Whether the evidence if true proves the fact 
of threats or promises; whether the witnesses testifying to the court 
as to such fact are worthy of credit; and incase of conflict which of 
them is to be helieved,—are questions of fact for the Judge, and his 
decision upon them is not subject to review. State v. Andrew, 205. 


3. Where there was some evidence that the confessions of the prisoner 
were not voluntary, and in his argument to the jury his counsel for 
the first time asked the Judge to withdraw them; Held to be the 
duty of the Judge to decide whether the objection to the confessions 
came too late, and whether the jury should consider them as evi- 
dence. Ibid. 


4. A prisoner in jail said to a fellow prisoner, ‘‘If you will not tell on me 
I will tell you something:” The other replied that he would not tell, 
but if he did it would make no difference, for one criminal could not 
testify against another: The former added, ‘‘I want to know what 
to do:” The other replied that if he knew the circumstances he could 
tell him what to do. Held that confessions of a murder made there- 
upon hy the former to the latter, were admissible in evidence. State 
v. Mitchell, 447. 


5. Where one who has been sworn as a witness upon a coroner’s inquest 
and denied all knowledge of the alleged homicide, within three or 
four hours afterwaids was arrested as one of the guilty parties and 
then proposed to tell what she knew abont the homicide and accord- 
ingly gave material evidence against herself: held that the confes 
sions were voluntary, and competent evidence afterwards upon her 
trial for murder, State vy. Wright, 486. 


CONFLICT OF LAWS. 
1. Where a marriage has been solemnized according to the laws of an- 


/ 
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other one of the United States, between persons free to marry ac- 
cording to such laws, and the parties afterwards for several years 
eqnduct themselves as husband and wife, having children, &c., # 
seemsthat an indictment for fornication and adultery is not the proper 
method of testing the validity of such marriage. State v. Schlachter, 
520. 


2. A couple domiciled in New York intermarried there in 1856, and sub- 
sequently (before 1861) removed to North Carolina; in January 1864 
the wife removed again to New York, in December 1864 she obtained 
a divorce andin January 1865 remarried (both acts being in accordance 
with the laws of New York); afterwards she returned to North 
Carolina with her second husband and they lived together as man 
and wife, Held that there was nothing in the doctrines of Irby v. 
Wilson, 1 D. & B. 568, to impeach such divorce and second marriage, 
and that it seems that the marriage, being in accordance with the 
laws of the State where it was solemnized, cannot be impeached in 
the courts of another State. Ibid. 


See ForREIGN JUDGMENTS. 


CONSTABLE. 


1. A constable in whose hands a claim was placed for collection on the 
16th March 1861, who took no steps to collect till January 1863 
when he collected in Confederate currency, is responsible after a 
demand in 1866, for the full amount of the claim, notwithstanding 
the stay laws of May and September, 1861. Lipscomb vy. Cheek, 332. 


2. A constable does not subject himself to the penalty of $100 given by 
the Rev. Code, ch. 34, s. 118, by declining to receive process which 
at the time it was tendered he could not have executed ; ex gr. process 
against a person then attending under subpcena before a commis- 
sioner. Fentress vy. Brown, 373. 


CONSTITUTION. 


1. The tax imposed upon “ dead heads” by the act of 1860-61, ch. 31, 
sec, 12, is valid. Gardner vy. Hall, 21. 


2. Such a tax is not a “ capitation tax,” within the meaning of sec. 3, 
Art. 4, State Constitution, (Amendments of 1836) ; nor is it a viola- 
lation of the charter of the Wilmington & Charlotte Railroad Com- 


pany. Ibid. 

3. A question having been made in the Superior Court as to the consti- 
tutiouality of an act which gave defendants further time to plead: 
Held, that, inasmuch as the statute had been repealed before judg- 
ment was pronounced in this court, (especially, as the appeal had 
already given the defendant all the delay that he asked,) the court 
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would not entertain the question merely for the purpose of settling 
the incidental question of costs. Burbank v. Williams, 37. 


4. The provisions in the State Constitution for the call of a Convention 
do not profess to extend to every case in which such a call may be 
required, In the matter of Hughes, 58. 


5. The anarchy in North Carolina resulting from the close of the late 
war, having for the time annulled the provisions under the State 
Constitution for such a call, it was competent and proper for the 
United States to afford to the people an opportunity of electing dele- 
gates toa Convention. Ibid. 


6. The delegates thus assembled composed a rightful Convention of the 
people. Jbid. 

7. The authority of that Convention is not affected by the fact that some 
of the citizens of the State, not having been then pardoned, were 
net permitted to vote at the election. Ibid. 


8. The elections had and the officers chosen by virtue of the ordinances 
of that Convention, are such de jure, Ibid. 


9. A retrospective law taxing the business of citizens during the whole 
of the current year in which such law is passed, is not unconstitu- 
tional. State v. Bell, 75. 


10, A law punishing a prospective refusal to render for taxation an ac- 
count of business done before the passage of the law, is not ez post 
Sacto, Ibid, 


11. It was competent for the State in October 1865, to pass a law tax- 
ing business done at any time during that year at any place within 
its boundaries, even although within what were called “the Federal 
lines,” and at places where there were then no civil officers. Ibid. 


12. The functions of a court in respect to statutes are but two: Ist, to 
ascertain their meaning : and, 2d, to decide upon their constitutional- 
ity. Ibid. 

13. Persons licensed under the revenue laws of the United States, are not 
thereby ‘‘ officers” of the United States, or withdrawn from the 
operation of the taxing powers of a State. Ibid. 


14, It is not a ground for arrest of judgment, that the defendant was 
convicted upon an indictment found by a grand jury in 1863, while 
the rightful State Government was suspended. State v. Sears, 146. 

15. An indictment is a judicial proceeding within the meaning of the Ordi- 
nance of the Convention of 1865, entitled ‘‘ An Ordinance declaring 
what laws and ordinances are in force,” &c. bid. 


16. The Convention in adopting that ordinauce did not exceed its pow- 
ers ; nor is the ordinance in the nature of an er post factolaw. Ibid. 
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. The provisions of the ordinance of October 1865 in regard to the 
value of certain executory contracts “‘solvable in money,” do not 
conflict with the Constitution of the United States. Woodfin v. Slu- 
der, 200. 

. The clause of the Ordinance of the Convention of June 1866, enti- 
tled ‘‘An Ordinance to change the jurisdiction of the courts,” &., 
which provided that no scire facias should be thereafter issued to re- 
vive dormant judgments, and that every scire facias then pending 
should be dismissed at defendants’ cost, is not unconstitutional. 
Parker v. Shannonhouse, 200. 

. All retroactive legislation is not unconstitutional. Hinton vy. Hinton, 
410. 

20. Retroactive legislation is competent to affect remedies, but not to 
affect rights. Ibid, 

. The act of February 1866, giving widows further time for dissenting, 
is constitutional, and applies to a case in which at its passage the 
widow was barred under the act of 1784. Ibid, 

See EXTRADITION, 1; FoREIGN JUDGMENT, 2; Haseas Corpus, 1 
REVENUE, 2 to 5. 


CONSTRUCTION OF CONTRACTS. 
1, ‘* Seventy-one dollars in current bank money,” ina bond promising 


to pay that amount, Acld to mean current bank bills calling on theix 
face for seventy-one dollars. Lackey v. Miller, 26. 

2. By Pearson, C. J., arguendo, such a bond is not negotiable; and, 
after the day of payment is past, the proper remedy upon it is cove- 
enant, in which case the measure of damages would be the value at 
the time the bond became due of that amount of bank bills, in United 
States coin. bid, 

See AcTION; Banks; CONFEDERATE Money; Deep, 1,2; War- 
RANTY. 


CONTRACT. 
See ACTION; BANKS. 


* CORPORATION. 


The return of a sheriff upon process served on an officer of a corporation, 
need not designate the office filled by such person. In any event 
such return is cured by judgment. Crawford v. Bank of Wilmtngton, 
136, ° 


COSTS. 
1, Costs awarded upon retaxation are virtually included in the original 
judgment in a cause. Walton v. Sugg, 98. 











616 INDEX. 





2. Notice of retaxation, if necessary at all, may be served uponan attorney 
in the suit to which the costs are claimed to be incident. bid. 

3. Where several defendants were included ip the same indictment, 
which had been found during the late war and continued until after 
the courts were reopened; upon a motion to retax costs, Aeld : 

(a) That the State was entitled to but one éaz. 

(b) That the clerk at each continuance was entitled to but one fee 
for continuance, 

(c) That as but one capias, including the names of all the defen- 
dants, had been issued, the clerk was entitled to but one fee for 
capias, 

(d) Thatthe clerk was entitled to but one fee for the indictment. 


(e) That he was entitled toa separate fee for judgment against each 

defendant. 

(f) That he was not entitled to fees for subpanas issued from term to 

term; but to only one fee for those originally issued, and to another 

for those issued at the re-opening of the courts. State v. Gwynn, 445, 
4. Wher ai award fails to dispose of the costs, in the case referred, each 

party must pay his own costs. Harrison v. Pleasants, 365, 


CRIMINAL PROCEEDINGS. 

1. If pending an appeal in a criminal case, the statute authorizing the in- 
dictment is repealed, judgment will be arrested. State v. Nutt, 20, 

. It is error in a Judge to give any charge to the jury in the absence of the 
prisoner. State v. Blackwelder, 38, 

. If there be a general verdict of gwiity, upon an indictment having two 
counts, judgment cannot be arrested because one of those counts is bad, 
State v. Beatty, 52. 

. If one of two repugnant counts is bad, a general verdict of guilty may 
well be supported by the other. Jbid. 

The proper time for an objection to the grand jury that found an indict- 
ment, is before the trial. State v. Sears, 146. 

6. Whether the doctrine of reasonable doubt applies to misdemeanors or not, 
a charge that to convict the jury must be “ fully satisfied” of the de- 
fendant’s guilt, is all that he has the right to ask. Ibid. 

7. Reasonable doubt is not a necessary formula, and it can only be required in 
any case that the Judge impress upon the jury the principle that the 
innocent must not be punished. did, : 


8. Upon a trial for malicious mischicf it is sufficient to charge the jury that 
they must be “satisfied” as to the ownership of the property injured. 
I bid, 
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9. To the rule requiring testimony to be subjected to the tests of “an oath ” 
and “ cross examination,” there are exceptions arising from necessity. 
One of these consists of declarations which are part of the res geste. 
State v. Duda, 211. 

. This exception embraces only such declarations as give character to an 
act, therefore, when the deceased was met a few miles from the place 
where she was murdered, going in the direction of that place, Heid, 
that her declarations in a conversation with the witness, as to where 
the prisoner was, and that she expected to meet him at the place whither 
she was going, were not admissible againsthim. J bid, 


What facts amount to an agreement to commit a crime by the 
prisoner and one charged as accessory, so as to render competent the 
acts and declarations of the alleged accessory, is a question of law, and 
the decision of the court below upon it is subject to review in the Sup- 
reme Court. Ibid. 


. So, whether there is any evidence of a common design; but, whether 
the evidence proves the fact of common design, whether the witnesses 
are worthy of credit, and in case of conflict, what witnesses should be 
believed by the Judge, are questions of fact for him to decide, and are 
not liable to review. Ibid, 


3. Where a defendant was indicted in several counts and found guilty up- 


on two, held to be no ground for arrest of judgment, that one of the two 
was defective, the judgment being such as the court hada right to 
render on the other. State v. Tisdale, 220. 


. Where a Judge charged the jury that they must render a fair and “ hon- 
est verdict; if they had a reasonable doubt as the guilt of the prison- 
ers it was their duty under the obligations which they had taken, to 
render a verdjct accordingly; butif they were satisfied beyond a rea- 
sonable doubt upon the law and the evidence that the prisoners were 
guilty, and from any false sympathy rendered a verdict of not guilty, 
that the law said they were perjured men:” Held that it was not error. 
State v. Fulkerson, 233. . 

. It is not error for the Judge, after he has once charged the jury and 
they have retired and failed to agree, in proceeding to give further in- 
structions, to refuse to permit more to be said in behalf of the prison- 
ers or the State; though it may be restrictive of our indulgent practice 
in capital trials. did. 

. Although no bill of exceptions be filed and it do not appear that there 
was any motion in arrest of judgment, the Supreme Court will examine 
the record to see whether there is any error. State v. Wilson, 237. 


An indictment charging that the defendant and another “did commit 
an afray by fighting together by mutual and common consent, in pub- 
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lic view,” includes a charge of a mutual assault and battery, and the 
defendant may be convicted under it though the grand jury found the 
bill not true as to the other party. Ibid. 

. Although it be error to charge that the doctrine of “reasonable doubt” 
does not apply in trials for misdemeanors, yet where the instructions 
taken altogether gave the prisoner the benefit of that doctrine, and in- 
formed the jury that they must be “fully satisfied” before convicting, 
held that there was no error. State v. Knox, 312. 

. After verdict the defendant cannot object that evidence was imprdperly 
admitted, if he did not except when it was introduced. State v. Smith, 


302. 
There is no ground for arrest of judgment unless a fatal defect appears 


in the recoord proper, as distinguished from the statement of the case by 
the Judge. State v. Potter, 338, 

. The Statute of Ann, allowing a defendant to enter two or more pleas, 
does not apply to indictments. Ibid, 

. Evidence making a mere ground for conjecture that a homicide was ae- 
cidental, is to be regarded as no evidence, State v. Haywood, 376. 


23. Upon trials for murder, a killing by the prisoner having been proved, 


the burden of proof shifts to the prisoner. bid, 

. When it was shown that the prisoner killed the deceased by shooting, 
and made his escape, and afterwards said he had killed deceased but 
did not know that the gun was loaded, the fact that the gun was out of 
order and would not stand at half-cock, did not make it error for the 
Judge to refuse to charge that “if the prisoner was handling the gun 
in a careless and negligent manner and it accidently went off, the kill- 
ing was mitigated to manslaughter,” there being no evidence of negli- 
gent handling or accident. Ibid. ° 

. A charge upon the subject of insanity in criminal cases commended. 
Ibid, 

A special venire having been summoned for the trial of a prisoner, upon 
a day previous to the day of trial, Aeld that a successful challenge by 
the prisonerto the array of the original panel, did not necessarily affect 
the competency of the special venire to act as jurors in the case. State 
v' Owen, 425. 

It is no ground for an arrest of judgment, that the name of the State is 
omitted in the body of the indictment; or, that the memorandum of 
the pleas of two defendants is prefaced by the word “saith.” State v 
Dula, 437, 

In the course of selecting a jury for the trial of a capital crime, two 
persons who had been called and challenged by the prisoner for cause 
and confessed sueb cause, in reply to ferther questions upon the same 
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point by the Court, made disrespectful answers: Held, to have been 
proper for the Court to rebuke such persons pointedly, and that no 
rights of the prisoner were infringed thereby. State v. Hicks, 441. 


. Under the plea of former conviction, if the acts alleged in the second 
indictment are embraced in the first, and were relied upon to sustain 
that indictment and to increase the punishment of the defendant, he is 
entitled to an acquittal; State v. Lindsey, 468, 

. Therefore, where one was indicted for an assault and battery, and it was 
proved that, in a former indictment against him and others for a riot, the 
assault charged had been givenin evidence with other acts of like cha- 
racter, his conviction of the riot is a bar to the second prosecution, Ibid, 


. In a case where an indictment for murder was based upon circumstan- 
tial evidence tending to show that the homicide had been accompanied 
by robbery, and the prisoner in whose possession soon afterwards the 
things taken were found, denied having inflicted the fatal blow, hed 
that the presiding Judge was correct in charging that the prisoner was 
guilty of murder, or of nothing. State v. Parker, 473. 


. Where a Judge otherwise administers the law correctly, held, not be 
error for him to decline using the very words in which an important 
legal proposition has been accurately laid down in another case: and 
that sometimes circumstances attending a trial may render it improper 
for a judge to define a legal principle in the very words that were 
strictly correct in another case, bid, 

..There is no “formula” to which judges may resort for guaging the 
degree to which a jury must be convinced in order to justify a verdict 
of guilty, and attempts to create such have resulted in no good. Ibid, 


34. Applications for a new trial because a verdict is against the weight of the 


evidence, are addressed to the discretion of the judge below, and therefore 
cannot be reviewed by the Supreme Court. State v. Kearzey, 481. 


35. Petit larceny might at common law be punished by imprisonment, Ibid, 


. It is no ground for a motion to quash an indictment, or to arrest judg- 
ment, that the defendant was convicted upon an indictment found by a 
grand jury in 1865, while the rightful State government was suspended. 
Ibid, 

. One who was ordered into custody to secure the fine and costs in a 
criminal case having escaped, Ae/d that it was competent for the Solici- 
tor to have him again arrested that he-might be compelled to undergo 
the sentence; and that the fact that the escape in question was volun- 
tary did not alter the rule, State v. McClure, 491. 


38. It is no ground to quash an indictment, that it was found by a grand 


jury drawn from a venire in which there were no colored freeholders— 
the jury list, as constituted by the County Couré in accordance with 


2 





INDEX. 





the law in force at the time of its constitution, not containing the;names 
of such colored freehollers. State v. Taylor and Knight, 508. 


. It is no ground of exception that a special renire was selected from the 
freeliolders of the county without regard to color, no reference having 
been had to the jury list constituted by the County Court. did, 


After the testimony for the State is closed and before witnesses for the 
prisoner are introduced, his counsel has no right, in stating the grounds 
of defence, to comment at Jength upon the evidence for the State. Ibid, 


It appearing in this court, upon appeal by a prisoner, that a verdict of 
guilty had been entered below, the court cannot arrest the judgment 
because the judge had not the power to impose the punishment ordered 
by him, but, as the appeal vacated that judgment, must send the case 
down for such judgment as the law allows. State v. Cook, 536. 


. The Act of 1866-’67, c. 82 (25th February 1867) which punishes the 
stealing of mules, &c. with death, did not repeal the law prohibiting 
that crime previously, except as to offences thereafter committed; 
therefore where one was convicted at Fall Term 1867 of stealinga 
mule, un-:'er an indictment found in December 1866, /e/d that the ques- 
tion of punishment was not affected by the Act first mentioned. State 
v. Putney, 543. 


. An indictment for larceny which describes the thing stolen as “one 


promissory note issued by the Treasury department of the government 
of the United States for the payment of one dollar,” 
sutlicient. State v. Fulford, 563. 


is in that respect 


. Where there is no contradiction between two witnesses, the court may 
so instruct the jury. State v. Horan, 571. 


. The court may instruct the jury as to the effect of certain testimony if 
believed. Ibid, 


. A verdict finding the defendant “guilty of receiving stolen goods knowing 
them to have been stolen” is sufficient, without specifying such goods. 
Ibid, 


See Constitution, 14, 15, 16; Extrapitiox. 
DAMAGES. 

See Evipence, 14, 15, 16. 
DEADLY WEAPON. 

See Assavtt, 1, 2, 3. 
DEED. 


1, A deed of bargain and sale is not void because of informality, if its terms 
be such as show the intention of the parties. Royster v. Royster, 226. 





INDEX. 621 





2. A limitation in a deed of bargain and sale, to one for life with remainder 
in fee to another, the consideration being expressed to have been paid 
by the latter, is valid. bid. 


8. The widow of the remainderman in such case, the tenant for life surviv_ 
ing him, is not entitled to dower. bid. 


4, Where one proposed to convey a tract of land in trust and his brother 
undertook to have the deed drawn, and thereupon, without the knowl- 
edge of the vendor, inserted therein a conveyance also of another tract 
in trust for himself, and upon presenting the deed forexecution, in reply 
to a question by the veridor, said that it was “‘all right,” whereupon the 
latter executed it without reading it, or hearing it read; Held, that the 
conveyance of the second tract was valid at law, McArthur v. Johnson, 
817. 

5. Distinction between fraud in the factum, and other fraud attending the 
execution of deeds, stated and applied. dd. 


6. A deed in fee executed in 1859, which contained a memorandum that it 
was executed instead of a Jost deed executed in 1854, conveyed all the 
estate which the vendor had in the land at the time of its execution, 
and not that only which he had in 1854. Hing v. Little, 484. . 


See Devise, 6; Evipence, 30. 
DEED IN TRUST. 

See PuncHaseR FOR VALUE, 
DELIVERY OF A DEED. 


The bargainee in a deed having refused to accept it after it had been ac- 
knowledged by the bargainor before a competent officer and a certifi- 
cate of the acknowledgment appended, a delivery will not be presumed 


from a subsequent registration, but the onus will be upon him who 
would establish the deed. Gaither v. Gibson, 530, 


ring DELIVERY BY COMMON CARRIER. 


ods. See Common CARRIER. 


DEPOSITION. 
See Practice, 10. 


DEVISE. 


1, Where a testator devised,—to A, his “plantation between Burnt Coat and 
Beaver-dam Swamp,”—toB, “all that portion of Ais Enfield trect of land 
lying north of the old road from Old Enfield & Halifax town,’’—to oth- 
ers, “all the balance of Ais property, after paying debts ;” and after- 
wards cancelled the devise to A: Held, that although the description 
of the land given to B, would, per se, include that given to A, yet, inas- 
much as when first written, the testator did not use it in this large 
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sense, such sense could not be imposed upon it by the mere cancella- 
tion of the devise to A: held also, that the legal effect of such cancella- 
tion was to throw the land given to A, into the residue. Branch y, 
Hunter, 1. 


2. The contingency involved in a limitation over upon the death of one 
“leaving no heirs of his body,” cannot be determined until the death 
has occurred; Isler v. Whitfield, 493. 


3. Therefore, where one devised land to a grandson, providing that if he 
died without an heir of his body it should go over to certain other 
grandsons and the survivors of them, and in case the last survivor of 
these died with out heirs of his body, then over; Ae/d that the first taker 
and the grandsons together could not convey an indefeasible title in 
fee. Ibid, 7 

4, A devise of land tothe testator’s son and daughter for life, ‘‘ and then to 
go to my [testator’s] heirs at law, and their heirs and assigns forever 
excluding all those on the part of my [testator’s] sister Brooks”: Held 
to pass a contingent remainder to the persons described as “heirs at 
law,” as they could be ascertained only after the termination of the 
particular estate: Hall v. Want, 502. 

5. Heid also, that a partition in fee under order of court, made between the 
son and daughter, (at that time the testator’s only heirs,) was no 
ground for an estopped to the children of the daughter, who upon the 
death of the son without issue, their mother having died before, claim- 
ed the land under the devise: J did. 

6. Also, that a bargain and sale in fee by the son, of the part allotted to him 
under the partition, was without effect upon the remainder. J did. 

DISCONTINUANCE. 
See ArracuMest---OrIGINAL, 6; Practice, 7. 


DISSENT OF WIDOW. 
The act of February 1866 giv'nz widows further time for dissenting, is 
constitutional, and applies to a case in which at its passage the widow 
was barred under the act of 1784. Hinton v. Hinton, 410. 


DIVORCE AND ALIMONY. 


1. A petition for divorce because of adultery by the defendant, need not 
allege that the petitioner has not been guilty of adultery. Edwards v. 
Fidwards, 534. 


. An order for alimony pendente lite creates a debt by record, and may be 
enforced by either a rule and consequent attachment, or by af. fa. 
Wood v. Wood, 538. 


8. Such order is not necessarily affecte 1 by the failure of the petitioner to 
obtain the relief prayed for in the petition. di. 
See Coyriict or Laws. 








DOWER. 

1, The act ot 1784 (R. C., c. 118, s. 1;) giving widows of testators six 
months in which to dissent from wills, is not a statute conferring a 
right of dower, but a ‘ statute of limitations’ upon that right, as it ex- 
isted at common law. Hinton v. Hinton, 410. 


2. Real estate belonging to a partnership is subject to dower in favor of a 
widow of one of the partners only so far as a surplus may be left after 
paying the partnership debts. Stroud v. Stroud, 525. 


See Dzzp, 3. 


DRAINING LANDS. 


1, A report of commissioners under c. 40 of the Revised Code, (Draining 
Lands,) which fails to assess and apportion that part of the labor 
which, by s. 10, is to be contributed by the defendants, is fatally de- 
fective. Brooks v. Tucker, 309. 


EJECTMENT. 


1. It is well settled in this State that a vendee of land who enters upon it 
under a contract of purchase, is a mere occupant at the will af the vey- 
dor, and that the latter may at any time put an end to such occupancy 
by demanding possession under a reasonable notice to quit: and that 
he may then recover in ejectment. Twenty-five days’ notice to quit in 
such case is reasonable. Butner v. Chaffin, 497. 


2. The state of the accounts between the parties in regard to the purchase 
money does not affect the vendor’s right to recover possession at law, 
although it might affect his choice of such a remedy rather than that of 
a bill for specific performance in equity. J did. 


8. An action of ejectment cannot be maintained upon a demise laid on a 
day before the right of entry began ; therefore, not by a vendor against 
his vendee (who has failed to comply with the terms of the contract, ) 
upon a demise laid upon a day before the demand of possession, Guess 
v. McCauley, 514. 

4. It seems that one day’s notice to leave is not sufficient. Ibid. 

5. A mere occupier of land has no estate which upon quitting possession 
he can transfer to another; and one who goes into possession under 
such circumstances (without permission of or recognition by the owner) 
is liable to be treated by him as a trespasser, and to be ejected without 
a previous notice to quit. Young v. Perry, 549. 


6. The rule that, in controversies between titles of different dates which 
lap actual possession of the lappage is required to perfect the color of title 
of the junior claimant, applies to controversies between the State and 
citizens who dlaim under mesne conveyances which extend the bound- 
aries of the original grant. Hedrick v. Gobble, 348. 





INDEX. 





7. Ifthe person who claims under the elder title, have no actual possession 
of a dappage, such possession, although for a part only, by him who has 
the junior title, continued for seven years, will confer a valid title for 
the whole, . Kerr v. Elliott, 601. 


See Entry; Practice, 20. 
EMANCIPATION. 


1. A bond given in January 1865 for the hire of slaves during that year, is 
subject to no deduction on account of Emancipation. Woodjin v. Slu- 
der, 200. 


See Apvaycement, 2; Evipence, 6, 7, 26; Inpicrment, 4,7; Trove, 3. 
EMBLEMENTS. 


1, Parol evidence is competent to show that a crop of corn, growing upon 
land at the time that the latter was conveyed by deed, did not pass by 
the deed, but was reserved by the vendor. Flynt v. Conrad, 190. 


2. Distinction in this respect between fructus industriales and fruit upon 
trees &c., discussed and stated. did. 
ENDORSEE. 


See NEGoTiaBLE PAPER. 


ENTRY. 


1. The lands granted to Henry McCulloch in 1745, are not liable to entry 
under the provisions of the Rev. Code, c. 42,8. 1. Doe v. Thomas, 184, 


2. A grant under an entry of such lands in 1822 is void, and its invalidity 

may be shown upon question made in an action of ejectment. bid, 
ESTOPPEL. 

1. -A fictitious sale of a horse to prevent it from being impressed by the 
Confederate Government, will not estop the owner from afterwards as- 
serting his title thereto. Lutz v. Yount, 367.. 

2. The rule that tortfeasors cannot dispute the title of him from whose pos- 

. session they take the thing in dispute, does not apply where they are 
sued by such person in trover. Rose v, Coble, 517. 


See Devissz, 5. 


EVIDENCE. 

1, Evidence to show that a tract of land of a particular description ina 
will includes another tract having another description in such will, is 
competent. Branch v. Hunter, 1. 

2. Evidence that one in possession of a tract of land declared that he held it 
as tenant of a certain person, is admissible, even although it be shown 
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that such tenancy was created by a written instrument which is not 
produced. Zhompson v. Matthews, 15. 


3. A. B., a member of a partnership for farming and tanning, purchased a 
mule; the purchase was made by A. B. alone, nothing was said of its 
being for the firm, and there was no evidence that the mule had ever 
been on the joint farm, or in the tannery of the plaintiffs. An action 
having been brought in the name of the firm for deceit, &c., in the 
sale; upon a motion to nonsuit: Held , 

(a) That in the absence of other testimony, there was not only some, 
but plenary evidence of the allegation that the mule was bought for the 
firm. 


(b) That the act of issuing the writ in the name of the firm, raised the 
presumption that the mule had been bought for it. Little v. Hamilton, 29. 


4. In order to confirm the evidence of a witness, it is competent to ask 
whether it does not concur with statements previously made by the 
witness out of court. State v. Marshall, 49. 


5. Previously to the act of 1866 in relation to Evidence, the relator in an 
action brought in the name of the State, was not competent as a wit- 
ness, State v, Mangum, 177. . 


6, Where a bond for money does not profess to set forth the other terms of 
the contract in the course of which it was given, parol evidence is com- 
petent to establish them: Woodfin vy. Sluder, 200. 


7. Therefore, where proclamation was made at a hiring by executors in Janu- 
ary 1865 that such money would be received as would pay the debts of 
the estate, reference being made specially to a bank debt, held that, 
although no allusion to this was contained in the bonds given for such 
hires, it was competent for the obligors to show the proclamation, and 
also the market value of the notes of the bank. Jdid. 


8. To support an allegation of partial insanity, evidence of strangeness of 
conduct towards a particular person had been introduced by the cave- 
ators ; Held to be competent for the propounders to show similar con- 
duct towards other persons, Wood vy. Srwyer, 251. 


9. The contents of a paper written by dictation of the testator about two 
years after he had executed his will, assigaing reasons for the particu- 
lar dispositions of such will, held to be competent upon the question of 
the testator’s capacity. bid. 


10. In support of an expert’s opinion upon a question of insanity, it is not 
competent for him to repeat an account which he had received from a 
monomaniac as to the development of his own disease; or another ac- 
count related to him by an unprofessional nurse of another insane per- 
son. Ibid, 


. 
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. The testator having in his lifetime referred to a certain book as having 
been printed at his own expense and as giving a correct account of his 
family, a genealogical table therein is competent evidence of the state 
of his family at his death. Wood v. Sawyer, 251. 

. The course and practice of the Court as to the order in which testimony 
is to be introduced is well settled, and ought not to be violated except 
in cases of surprise or mistake as to matters seriously affecting the 
merits of a cause. Ibid, 

. Proof of the transaction of ordinary business not connected with the 
matter in regard to which delusion exists is some evidence to rebut a 
presumption raised by proof that such delusion existed a short while 
before; whether sufficient or not, is a matter solely for the jury. Ibid: 


. In an action of Trespass for a violent assault and battery, evidence that 
two weeks before, one of the defendants (who were brothers) had been 
beaten by the plaintiff, is not competent; nor is it competent to show 
that several hours before on the same day, the plaintiff had threatened 
to beat one of the defendants, and that such threat had teen communi- 
cated to the defendant. Johnston v. Crawford, 342. 


a 
. A record of a conviction, and of the payment of the fine and costs incur- 
red under an indictment for an assault and battery, is admissible in 


mitigation of punitory damages in a civil action for the offense. Ibid. 


. In estimating damages in such actions, the jury can take no notice of a 
sum of money paid into court for the use of the plaintiff at a former 
term upon leave granted, the plaintiff having refused to receive it. 
Ibid. 

. A question having arisen in the course of a trial as to an arrangement 
in regard to a horse which was the subject of controversy, Aeld that evi- 
dence of a similar arrangement at the same time between the parties 
in regard to a cow was relevant, either as part of the res geste, or as 
part of the conversation and thus showing the entire arrangement. 
Lutz v. Yount, 367. 

. What was said by a third person in the presence and the hearing of the 
prisoner may be given in evidence against him. State v. Ludwick, 410. 


19. The husband of one charged as an accessory is not a competent witness 
in favor of one charged as the principal felon. did. 


20. Where two or more persons are on trial under one indictment for the same 
oftence, they are by the.act of 1866, ch. 43, competent and compellable 
to give evidence for or against each other, thongh one of them cannot 
be a witness for or against himself, or for or against his wife, (and ¢ con- 
verso), and is not compellable to answer any question tending to crimin- 
ate himself. State v. Rose, 406. 
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. Where there is any evidence of an agreement between two or more to 
compass the death of a third person, the decision of the court below 
that such evidence is suficient to establish the agreement, (preliminary 
to the admission of the acts, &c., of one of such persons as evidence 
against the other) cannot be reviewed in the Supreme Court, State v. 
Dula, 437, 

. Although in investigating the preliminary question as to the agreement 
evidence of the naked declarations of one of the parties is not compe- 
tent: yet if such declarations make part of the act charged in the in- 
dictment it is otherwise. did. 


. In order to support an exception for the exclusion of certain testimony, 
such testimony must appear to have beep relevant. Ibid. 


. What one says in via as to the place to which he is going, is competent 
evidence to establish the truth of what he says. bid. 


. A record of proceedngs under the poor debtor law, in favor of one not 
shown to have been at the time of such proceedings in possession of 
articles set apart to him, is not admissible as evidence in a suit for those 
articles, between third persons. Weaver v. Parker, 479. 

. A freed woman is a competent witness against a freed man who claim- 
ed her as his wife vhile they were slaves, but since their emancipation. 
has refused to marry her. Stute v. Taylor and Knight, 508. 

. Evidence that a prisoner after being committed to jail had opportunity 
to escape and did not avail himself of it, is not admissible, did. 


. The examination of a witness taken before a jury of inquest or an ex- 
amining magistrate, is inadmissible as evidence in chief, unless it be 
shown that the witness is dead. Ibid. 

. In a case of murder, the deceased being a merchant and the evidence 
against the prisoner being circumstantial, an account book showing en- 
tries by the deceased just before the murder, was held admissible as 
evidence tending to connect the prisoner with the transaction. bid. 


. The bargainee in a deed having refused to.accept it after it had been 
acknowledged by the bargainor before a competent officer and a certi- 
ficate of the acknowledgment appended, a delivery will not be presumed 
from a subsequent registration, but the onus will be upon him who 
would establish the deed. Gaither v. Gibson, 530. 

. Where one had been induced to remove from Tennessee and come to 
this State by a promise of employment and other pecuniary advan- 
tages, and after doing so he and the person who made the promise (his 
sister) quarreled, he inflicted a battery upon her, and she refused to 
comply with her engagement: Held, upon a reference of their “matter 
in dispute,” the sister had a right to introduce testimony as to the bat- 
tery, for the consideration of the referees. Walker v. Walker, 645. 
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82. A colored woman, the mother of a bastard child, has such an interest in 
proceedings in bastardy, within the meaning of the act of 1866, c. 40, 
s. 9, as to render her a competent witness against a white man, whom 
she alleges to be the father. State v. Henderson, 229. 


See Battment ; Conressions ; Carmina Proceepines, 8, 9, 20, 21, 22, 29, 
82, 33, 42,48; Emptements; Jupce’s Cuarce, 1; Practices, 10, 12, 
13, 22, 23; Rape; Trespass, 3. 


EXECUTION. 


1, A party has a right to instruct a sheriff to collect im specie ; but the lat- 
ter in the absence of instructions to the contrary, is justified in receiv- 
ing currency, i. e., whatever is passing currentlyin payment of debts of 
the character of that which he has to collect, Atkin v. Mooney, 31. 


. The “year and a day” mentioned in the Rev. Code, c. 31, s. 100, runs 
from the issuing, and not from the return of the execution ; Simpson v. 
Sutton, 112. 

. Therefore, where the former execution had been issued February 14th, 
1855, a second purporting to be an alias issued May 3d, 1866, was 
set aside as irregular. Ibid. 


. The right to have an execution set aside, which had been issued before 
the date to which it had been postponed by an order of record, is per- 
sonal to the defendant therein; Shelton v. Fels, 178. 


. Therefore, where, upon the confession of a judgment at June Term 1866, 
an entry was mace, ‘“‘ Execution stayed by order of plaintiff until after 
April Term 1867,” and upon the defendant’s conveying his property in 
trust, the plaintiff ordered execution to issue before such term, Aeld that 
the court would not set aside such execution at the instance of the trus- 
tee. Ibid. 


. The 5th section of the Ordinance of 1866, entitled “ An Ordinance to 
change the jurisdiction of the Courts,” &c., does not apply to prevent 


the issue of a writ of venditioni exponas, to enforce a levy upon land 
made more than a year and a day previously. Mardre v. Felton, 279. 

. The 5th section of the Ordinance of 1866, entitled “An Ordinance to 
change the jurisdiction of the courts,” &c., does not extend to a writ 
of scire facias asking for a ven. ex. Riddick ¥. Hinton, 291. 


. Where a scire facias to enforce the levy of an execution had been dismiss- 
ed in the County Court, held, that it was proper for the Superior Court, 
upon reversing that order, to award a procedendo, Overton v. Abbott, 293. 


Where the defendant in an execution had conveyed all his property real 
and personal, to a third person, Ae/d that the plaintiff had a right to di- 
rect the officer to levy upon the real estate before the personalty. 
Stancill v. Branch, 306. 
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10. A defendant may expressly or by implication waive the right to have 
his personal estate levied upon before his real estate, and a fraudulent 
conveyance of all his estate will amount to such a waiver. * Ibid. 







See Constitution, 18; Jupoment, 1; Minitary Onpers; Revenve, 6, 7, 8. 





EXECUTORS AND ADMINISTRATORS. 

1. One who has precedence in aclaim for letters of administration loses 

such right not by delay merely, but by unreasonable delay, which is a 
matter of law. Hughes v. Pipkin, 4. 

2. Letters of administration having at the first term of the court been grant- 
ed to one not primarily entitled, upon application at the next term by 
‘the person primarily entitled and upon his showing cause for not hav- 
ing applied before, held that it was the duty of the court to set aside 
the former letters, and to issue letters to the second applicant. Ibid. 

3. The act of 1846, ch. 1 (Code, ch. 46, s. 44,) giving to an executor a right 
to file a petition to sell real es‘ate, &c., does not apply to a case in 
which he has fall power to seil such estate under a will. Wiley v. 
Wiley, 131. 

4. Nor does it apply in such case, even if the executor has by accident Jost 
the personal estate of his testator and for that reason alone desires to 
resort to the realty, his remedy in such case being only in equity. 
Ibid. 

5. The remedy provided by the act applies only to cases in which otherwise 

acias against the 



















the creditor would be compelled to resort to a scire 
Ibid. 







heirs. 





EXPERT. 
See Evinecg, 10; Rape, 2. 










EXTRADITION. 
1. The clause in the Constitution of the United States requiring that fugi- 
tives from justice charged with treason, felony or other crime, shall be 
delivered up, &c., is to be construed so as to include acts made criminal 
by amendments in the laws of the several States, and is not to be limit- 
ed to such only as are crimes at common law. Jn the matter of Hughes, 

58. 

2. Where the prisoner had already once been delivered up by the Governor 
for the crime in question, and thereupon having been allowed bail for- 
feited his bond, and was again a fugitive, held, that it was clearly within 

the power of the Governor to order a second arrest and surrender. Ibid. 













FORCIBLE ENTRY. 
1. The proceedings for forcible entry and detainer are intended to be sum- 
mary, and therefore no appeal is given. Grissett v. Smith, 164. . 
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2. Any one aggrieved thereby may have remedy by the writ of recordari, by 
which the defendant may show that the justice was guilty of miscon- 
duct ov irregularity or may have the benefit of a writ of false judgment, 
Ibid. 

8, Where the verdict in such proceedings in respect to the estate of the plaintiff, 
was: “And we the jurors do hereby decide that the said A. S., plaintiff 
and owner of said house, &c., do give him full possession of the same;” 
held, that such description was insufficient. did. 


4. No appeal lies from a judgment given upon an inquisition before a jus- 
tice of the peace, for Forcible Entry and Detainer. Grifin v Grifin, 
167. 

~ 5, A defendant has no right to claim that a Judge shall suspend action 
upon a motion that has been made to dismiss such an appeal, in order 
to allow him to file a petition and affidavit for writs of certiorari, man- 
damus and supersedeas, Ibid. 

6. Where upon recordari in the Superior Court.it appears that the proceed- 
ings in an inquisition for forcible entry and detainer before a justice of 
the peace were regular, and the jury found that the relators had an 
estate in fee simple in the land and were forcibly ejected by the de- 
fendant, the writ should be dismissed. Little v. Martin, 240. 


FORCIBLE TRESPASS. 
1, The distinction between Robbery and Forcible Trespass is that in the 
former a felonious intention exists, and in the latter it does not. State 
v. Sowls, 151. 
2. By Pearson, C. J. Forcible Trespass is the taking of the personal prop- 
erty of another by force; Robbery, the fraudulent taking of the per- 
sonal property of another by force. did. 


8. In Forcible Trespass it is not necessary that the person from whom the 
property was taken, should have been actually putin fear, State v. 
Pearman, 371, . 


4. In an indictment for Forcible Trespass it is sufficient to charge, that the 
defendant entered the premises with a strong hand the prosecutor be- 
ing then and there present. State v. Buckner, 558. 


5. Where the land on both sides of a road, whether public or private, be- 
longs to the prosecutor, he is the owner of the soil over which the road 
runs ; and persons who stop upon such road and use violent and menac- 
ing language to him, are guilty of Forcible Trespass. 


6. The only privilege which the public have in a public road is that of pass- 
ing over it, and those who abuse that privilege become trespassers ab 
initio, and create a nuisance, Ibid. 








FOREIGN JUDGMENT. 


1. Citizens of North Carolina who authorize a suit to be brought in Texas, 
are personally liable for the costs adjudged against them upon their 
failure in such suit, although they may never have been in that State ; 
and a judgment therefor may be enforced in North Carolina as a valid 
foreign judgment. Walton v. Sugg, 98. 


2. In an action upon a judgment given in another State, after it is seen that 
the person against whom such judgment was given was regularly made 
a party to that suit, no question can be made whether that court ought 
to have rendered such a judgment; but full faith and credit must be 
given to it. J bid. 


See Conruiict or Laws, 2. 


FORNICATION AND ADULTERY. 


See Conruict or Laws. 


FRAUD. 


A purpose to defraud creditors on the part of the pledgor not participated 
in by the pledgee, does not affect the pledge. Rose v. Coble, 517. 


See Deep, 4,5; Esropren, 2; Execution, 10; Necortaste Parser; Por- 
CHASER FOR VALUE. 


GUARANTY. 


A creditor having in March 1863 refused to accept Confederate or State 
notes for certain debts contracted before the late war, the debtor 
brought to him a bord upon a third party for the amount, payable to 
the creditor, and he agreed to take it in discharge of the debt provided 
the debtor would sign it as surety. He did so, and the former evidences 
of indebtedness were cancelled. Held that the debtor became a guar- 
antor of the bond, and was liable in assumpsit for the full amount, with- 
out reference to the laws providing for a scale of debts contracted dur- 

_ing the war. Carter v. McGehee, 481. 


GUARDIAN AND WARD. 

Where a guardian collected a bond due to his ward by solvent persons, in 
November 1863, nearly two years after the ward became .of age, in 
Confederate currency, eld that at the suit of the ward he was charge- 
able with the full amount of the bond; and interest. Gibbs v. Gibbs, 471. 


HABEAS CORPUS. 


1. In deciding questions which arise under writs of Habeas Corpus, the judi- 
ciary may review and control the action of the Governor im regard to 
points of law ; but cannot interfere with such action in regard to any 
matter within the discretion of the Governor. In the matter of Hughes, 58. 
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2. In deciding upon a question of false imprisonment, raised under a writ of 
Habeas Corpus, the Judge may investigate the validity of an order of 
court relied upon, as here, to prove the petitioners to be apprentices of 
him who detains them. In the matter of Ambrose, 91. 


HIGHWAY. 


See Forciste Trespass, 4; Ropsery, 1. 


HOMICIDE. 


1. In a case where the facts were, that the prisoner, a slave, was dancing, 
singing and making a considerable noise, with other slaves between 


the negro-houses and the overseer’s house, which were about thirty 
feet apart; that, upon the overseer, (the deceased,) an elderly man, 
ordering them to stop the noise, all did except the prisoner, who upon 
being again ordered to stop, returned an answer which offended the 
deceased ; that the latter replied “if you say that again, I will mash 
your mouth,” whereupon he repeated the words, dancing the while 
with his face towards the deceased, but retreating towards the negro- 
houses; that the deceased then walked towards him with a stick (a 
deadly weapon) in his han1, and struck him with it upon the head, 
twice ; and thereupon the prisoner wrenched the stick from the deceas- 
ed, and struck him one blow with it with his utmost strength, and fled ; 
the deceased falling, and dying in a few moments: Held, that the kill- 
ing was manslaughter, and not murder. State v. Brodnax, 41. 


2. If one lay po'son for another, and he or a third person take it and death 
result, it is murder both in the principal and accessories before the 
fact.. State v. Fulkerson, 233. 

8. Where one who had been insulted ran a short distance to his house to 
procure a gun, and then pursued the deceased, (who had ridden off,) 
in order to exact an apology, or failing in that, to do him great bodily 
harm, or kill him, held that, if upon his approach, the deceased turned 
upon him, putting his hand to his side as if to draw a weapon, and was - 
thereupon killed by a blow of the gun, the prisoner was guilty, of mur- 
der. State v. Owen, 425. 


4, Where the nurse of an infant, knowing that laudanum was poison and 
likely to kill, gave the child enough to kill it: held (nothing else ap- 
pearing to qualify the presumption of law) that she was guilty of mur- 
der, State v. Leak, 450. 


HUSBAND AND WIFE. 


1. The laws of this State do not recognize the right of the husband to whip his 
wife, but our Courts will not irterfere to punish him for moderate cor- 
rection of her, even if there had been no provocation for it. State v. 
Rhodes, 453. 





INDEX. 633 





2. Family government being in its nature as complete in itself as the State 
government is in itself, the Courts will not attempt to control, or inter- 
fere with it, in favor of either paity, except in cases where permanent 
or malicious injury is inflicted or threatened, or the condition of the 
party is intolerable. J did. 


8. In determining whether the husband has been guilty of an indictable as- 
sault and battery upon his wife, the criterion is thie effect produced, and 
not the manner of producing it, or the instrument used. J did, 

See ApvaNceMENT, 2; Conriict or Laws; Evipence, 26. 


IMPRISONMENT FOR DEBT. 
1. The effect of the Act of 1866-7, c. 63, s. 1, is to abolish imprisonment 
for debt in all cases, Bunting v. Wright, 295. 


2, Where an issue of fraud on.a ca, sa. in the County Court was found 
against the defendant and he appealed to the Superior Court, and upon 
being called failed to appear, held, that the act abolishing imprisonment 
for debt rendered it proper for the Judge to refuse to give judgment on 
the appeal bond, it being in this case in the nature of a bail Lond, Ibid. 


. In such cases, as the law has put an end to the object of litigation, each 
party must pay his own costs, did, 


. One who has been committed under an attachment not paying money 
as ordered by a court, can be discharged only by payment, or by re- 
sorting to the relief given by the insolvent debtor’s act. Wood v, Wood, 


538. 


5. The act of 1866-’7, abolishing imprisonment for debt, does not embrace 
cases of commitment under attachment for a failure to comply with an 
order of court. Ibid. 


INDICTMENT. 


1. An indictment for receiving stolen goods must contain an averment of 
the person from whom they were received. State v. Beasley,52. (Over- 
ruled in State v. Minton, imfra 196.) 


. Where the joining of two counts is permitted by statute, they ought not 
upon that account to conclude against the statute. Ibid, 


. Where an indictment described the article stolen (here corn,) as being the 
“property” of the owner, instead of being of his “goods and chattels” : 
Held to be sufficient. did. 


. An indictment for larceny, charging the thing stolen as the property of 
AB, “a person of color;” and concluding at common law, is good. 
State v. Stinson, 195. 

. An indictment for receiving stolen goods of a value less than twelve 
pence, must conclude against the form of the statute, State v. Minton, 
196. 
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6. An indictment for the murder of a person who was a slave at the time of 
his death, cannot be supported unless the fact pf his being a slave is 
set out. State v. Penland, 222, 


7. What constitutes a sufficient déscriptio persone in bills of indictment charg- 
ing offences by or upon persons in the different classes of society, 
stated by Pearson, C.J. Ibid. 

8. A stick with which the mortal blow was given may well be described in 
an indictment for murder, as “‘a certain stick of no value.” State v, 
Smith, 340. 

9. Where the thing stolen is at the time of stealing in a raw or unmanufac- 
tured state, it may be described in an_ indictment for receiving stolen 
goods, by its name and as so much thereofin quantity, weight, or 
measure, but if at that time it had been worked up into a specific arti- 
cle, and so remains, it must be described by the name by which such 
article is generally known. State v. Horan, 571. 


10. “A cast iron top of an iron box,” which when stolen bad been separated 
from the box, may be well described in an indictment for receiving 
stolen goods, as one pound of iron, and the fact that it weighed more or 
less than one pound will make no difference. did. 


See Crumnat Procegepines; Forciste Trespass, 2; Raps, 4. 


INSANITY. 

If a prisoner at the time he committed homicide was in a State to com- 
prehend his relations to other persons, the nature of the act and its 
criminal character, or if he was conscious of doing wrong at the time 
he committed the act, he is responsible. But-if on the contrary 
he was under the visitation of God, and could not distinguish between 
good and evil, and did not know what he did, he is not guilty of any 
offense against the law; as guilt arises from the mind and wicked 
will. State v. Haywood, 376. 


See Evipence, 8, 9, 10, 13. 


JUDGE'S CHARGE. 


1, Both parties having been introduced as witnedses for the plaintiff, the 
plaintiff testified to certain language as having been uttered by the 
defendant, whilst the latter (upon cross-examination) said “that he did 
not remember that he ever had any such conversation ; that the debtor 
had never placed any property in his hands, and that he had no prop- 
erty of his in his hands.” Upon this the court instructed the jury, that 
it was their duty to reconcile contradictions if they reasonably could; 
that as the testimony of the plaintiff was positive, and that of the defen- 
dant “that be did not remember,” if they found there was no such 
agreement, it would be an imputation upon the veracity of the plaintiff, 
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whereas if they found that there was, there would be no such imputa- 
tion upon the veracity of the defendant, and in this way their statements 
might be reconciled, but that it was a matter for them: Held that the 
court erred therein in intimating an opinion as to a matter of fact. 
Hicks v. Oritcher, 358. 


2. It having appeared upon the trial that the note in question was in court, 
and apparently not claimed by the plaintiffs, Ae/d to have been proper 
for the court to clear away any doubis by enquiring of the counsel for 
the plaintiffs at a subsequent stage of the trial, what disposition it was 
proposed to make of the note. Lutz v. Yount, 367. 


3. In charging the jury the Judge inadvertently stated that an argument, 
which was then suggested by himself, had come from the plaint:f’’s counsel ; 
held that the defendant had no cause to complain. bid. 


4, Where a lost letter was one of many that had passed between a principal 
and his agent in reference to a matter of business and its contents were 
not precisely admitted: Held to be error for the court to take upon it- 
self to state its effect upon the relation between the parties to the corre- 
spondence ; and that in such case the court, with proper observations 
on the law of agency, revocation, &c., should submit the question of 
effect, &c., to the decision of the jury. Sneed v. Smith, 595. 

See CaimmnaL PROCEEDINGS, passim, 


JUDGMENT. . 


1, An entry by a clerk upon the Execution Docket in pursuance of a letter 
from the plaintiff’s counsel, that no execution was to issue until ordered 
by_such counsel, has no effect in preventing the judgment from becom- 
ing dormant. Neely v. Craige, 187. 


2. The acts of February, 1863, c. 34, and of 1866, «. 50, suspending the 
Statute of Limitations, do not prevent judgments from becoming dor- 
mant, bid. 

See Practices, 1, 2, 5, 6, 14, 15,19; Criuminat Procegpines, 41. 


JURISDICTION. 


1. The value of a bond or note within the meaning of Rev. Code, c. 31, s. 
88, is the principal and interest due on it. Ausley v. Alderman, 215, 


2, When the value of a note is reduced by endorsed credits to less than 
$100, an action brought to the County or Superior Court on such note, 
may be abated on plea of the defendant. Ibid. 


8. Where there is a defect of jurisdiction as to the subject matter of a suit, 
the court will stay its proceedings in the cause. however the defectmay 
be made to appear; Israel v. Ivey, 551. 
4. Therefore, where a suit was brought in the County Court upon a con- 
3 
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tract entered into before the 1st of May 1865, and the date of the con- 
tract was made to appear by affidavit in the form of a plea to the 
jurisdiction : Agid, without deciding whether the plea was sufficient in 
form, that under the ordinance of June 1866, the court should dismiss, 
upon motion, or suggestion, or ¢x mero motu, Ibid. 


5. Irn such case, upon appeal the Superior Court acquired jurisdiction only 
so far as te decide whether the judgment of the County Court was 
erroneous, Ibid. 


6. The acts and the ordinance which have taken away from the County 
Courts jurisdiction over contracts entered into before May 1865 are 
not on that account unconstitutional. State, $c. v. Barringer, 554. 


7. The order of Gen. Sickles, No. 10, does not restore that jurisdiction as 
regards minors suing upon guardian bonds, &c. Ibid. 


See Arracument; Scrre Factas, s 


JUSTICES OF THE PEACE. 
See Orricers, 3. 


KILLING—ACTION FOR WRONGFUL. 
1. An action of Trespass, brought to recover damages for a death caused 
by a wrongful act, (Rev. Code, c.?1 s. 9,)'does not abate by the death 
of the defendant. Collier v. Arrington’s Exrs, 356. 


2. The damages in such an action are confined to the measure of the pecu- 
niary injury caused by the killing, and are not intended as a solatium 
to the plaintift, or as punishment to the defendant, Ibid. 


LARCENY. 

1, A took a bucket of peas to market and having occasion io go some dis- 
tance to enquire the price of peas, set the bucket down in a cart which 
he mistook for that of a friend; the owner of the cart returning to it 
placed the bucket upon the ground, and afterwards being about to 
leave the market, raised it up and asked, “Whose are they?” where- 
upon B, a retailer of vegetables, came up and placed his hand upon the 
bucket, and then took it, the owner of the cart yielding it and saying, 
“You must give it up to the owner when he comes and calls for it;” 
afterward A found B with the bucket, beets and lettuce having been 
placed upon the peas, and B manifested insolence and unwillingness to 
surrender it: Held that there was evidence from which a jury might 
infer every ingredient of larceny. State v. Farrow, 161, 


2. A person may be indicted under Rev. Code, ch. 34s. 20, for stealing a 
National Banknote. State v. Banks, 577. 


See Cromnat Procegpines, 35, 42, 48; Inpicrment. 
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MARRIAGE. 

1. It is competent for the Legislature by retrospective legislation to give 
validity to a marriage which is invalid by reason of the non observance 
of some solemnity required by statute; aliter where such marriage is 
a nullity, as for want of consent, &c. Cooke v. Cooke, 583. 


2. A marriage solemnized upon the 15th day of June 1865, in Wake county, 
by one who during the existence of the Confederate government had 
been appointed a justice of the peace, is within the provisions of the 
ordinance of October 18th 1865, entitled, An ordinance declaring what 
laws and ordinances are in force, &c., and is rendered valid thereby. 
Ibid. 


See Conrtict or Laws. 


MARRIAGE—BREACH OF PROMISE. 


See ATTACHMENT, ORIGINAL, 9. 


MILITARY ORDERS. 


1, The Military Order, No. J0, s. 2, (April 11th, 1867,) does not forbid the 
courts of the State to hear and try causes and render judgments and 
decrees; but it operates, in analogy to injunctions, against executions 
after judgment. Broughton v. Haywood, 380. 


See Junispictioy, 7; CHANDLER v. Houtanp, 598; Stare v. Sowns, 151. 


MILLS, &c. 

"1, Defendants have a right to appeal from an interlocutory order of the 
County Court appointing four freeholders to view, lay off and value 
land for a mill site under Rev, Code, c. 71, 8.1. Minor v. Harris, 322, 


2. The rule upon this subject contained in the Revised Statutes, and admin- 
istered in Brovks v. Morgan, 5 Ire. 481, has been reversed by the pro- 
visions of the Revised Code, c. 4, s. 1, Ibid, 

NAME. 


See Amenpment, 3, 4. 


NEGLIGENCE. 
See ConsTas.e, 1. 
NEGOTIABLE PAPER. 


1, A note payable at, or one day after date, is not within the principle which 
excepts from the rule as to"bona fide endorsees for value, such as take 
notes that are overdue. Parker v. Stallings, 590. 


2. A lona fide en lorsee for value{of a note so payable obtains a good title 
against all previous parties, althongh when endorsed it was overdue , 
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and had been obtained by a fraud upon some of those parties, com- 
mitted by one through whom the endorsee claims title. did. 


See Construction. 
NOTICE TO QUIT. 
See Eszctment. 

OFFICERS. 


1, Persons licensed to trade under the revenue laws of the United States 
are not oficers of the United States. State v. Bell, 76. 


2. Public officers who have not taken the required oaths of office are not 
entitled to the salaries attached to such offices. Wiley v. Worth, 171. 


8. The charter of a town requiring the officers to be elected, persons cannot 
claim to be de facto officers of that town who have never been elected, 
but they are mere usurpers, and the corporation is not liable for con- 
tracts made by them in the name of the town. Keeler v. Newbern, 505, 


4. Upon the Order of General Schofield (April 27 1865), announcing the 
subjugation of North Carolina, all persons who had been civil officers 
in the State ceased to be such de facto as well as de jure. Cooke v. Cooke, 
583. 

ORDINANCES. 

See Constitution, 8; Crim, Procegpines, 36; Execution 6,7; Revz- 

nvE, l, 2. 
ONUS PROBANDI. 
See Criu. Proceepines, 23; Evipence, 39. 


PARDON. 
See AMNESTY. 


PARTITION. 
See Devise, 5 


PARTNERSHIP. 
See Dower, 2; Evipence, 3. 


PERJURY. 
1, Although one believes the allegation to which he testifies to be true, yet 
unless he has probable cause for such belief, he may be convicted of 
perjury. State v, Knor, 312, 


PLEADING. 
See Arracument, 8, 8; Crimtvat Procegpines, 21; Divonez,1; Eszct- 
ment, 3; Junispictiox, 2, 4. 








PLEDGE. 

Although for the validity of a pledge it is necessary that possession shal! 
be given to the pledgee and not be resumed by the pledgor—this rule 
does not embrace a case where the pledge is re-delivered to the pledgor 
as an agent of the pledgee, Rose v. Coble, 517. 


See Fravp. 


PRACTICE. 

1. An entry of the words “settled and dismissed, costs paid into office, re- 
ceived tax fee, J. L. H., A’tty,” made by a plaintiff upon the appear- 
ance docket, before the return term of the wait, does not amount to a 
retrazit ; and an order, at the return terni, to strike out wasproper. Eagin 
v. Musgrove, 13, 

2. An entry upon the trial docket of the word “judg’t,” made in the Supe- 
rior Court, in open court, and in accordance with its regular rules and 
practice, is an entry of a regular judgment, and cannot be vacated at a 
subsequent term of the Court. Davis v. Shaver, 18. 


8. What are the facts which accompany the making of such an entry, is a 
matter to be extracted from the evidence only by the Judge of the 
court below, and his finding thereupon cannot be reviewed by the Su- 
preme Court. Ibid. * 

4. Where error does not appear upon the regord transmitted to the Supreme 


Court, the judgment below must be affirmed. Jbid. 


5. Distinctions between judgments, and entries thereof upon the records, 
stated by Reapg, J. Ibid. 

6. A writ in debt had been returned to Fall Term 1863, and counsel marked 
his name for the defendants, but entered no plea; at Fall Term 1864, 
without the knowledge of the defendants, except M., (who was one of 
two administrators of the surety to the debt.) and without the knowl- 
edge of their counsel, the counsel for the plaintiff signed “Judgment 
by default final for,” &c.; at the next term (Spring 1866, ) the plaintiff's 
counsel agreed that the judgment might be stricken out as to all of the 
defendants excepting the administrators: Held, that there was no error 
in the refusal of the Judge below to strike out the judgment as to such 
administrators. Sharpe v. Rintles, 34. 


7. Apetition fora public road having been carried by appeal from the 
County to the Superior Court, the Judge made a decree in favor of the 
petitioners, and thereupon ordered a procedendo to issue to the County Court: 
Held, that although the latter part of this judgment was erroneous, and 
the court should have ordered a writ to issue from its own office, yet, 
inasmuch as the parties had obeyed it, and carried the case back into 
the County Court, the petition was thereby discontinued ; and therifore 
that after several years of other unsuccessful litigation in the cause had 
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occurred in both courts, the petitioners could not resort to the jadg- 
ment above mentivned and move for an order to summon a jury to 
lay out the road. Caldwell v. Parks, 54. 


8, After an attorney has been admitted by the court to represent a party, 
he cannot, unless with the consent of the court, be discharged before 
the end of the suit. Walton v. Sugg, 98. 


9. A suit does not end before complete satisfaction of, or discharge from, 
the judgment given therein. J did. 

10. Where a deposition was found among the papers, with a commission 

unattached, and an erlvelope which appeared to have been sealed up 
and afterwards broken open: Held that this was sufficient evidence to 
justify the clerk in finding that the deposition had been taken under 
such commission, and had been returned to him sealed up by the com- 
missioner; and therefore that the clerk had done right in passing upon 
and allowing such deposition to be read. Hii v. Bell, 122. 
The stay law of September, 1861, under which a defendant was “not 
compelled to plead for twelve months from the return term,” did not 
excuse him from entering an eppearance at such return term, and then 
asking for time to plead. Crawford v. Bank of Wilmington, 136. 

. Illustration of the difference in the duty of the court in cases where 
there is slight evidence, and in those where there is none, State v. 
Sdwls, 151. ° 

. An affidavit amended by order of the cour t must be re-sworn to afler 
amendment, or it will be considered as no affidavit. Atlantic Bank ¥, 
Frankford, 199. 


. When a final judgment is rendered in the Supreme Court upon an ap- 


peal from a final judgment in the Superior Court, the latter court has 
power to issue no other process in the case bnt an execution for its 
own costs. Grissett v. Sinith, 297. 

After verdict the defendant cannot object that evidence was improperly 
admitted, if he did not except when it was introduced. State v. Smith, 
302. 

. In an action sounding in damages, for an unliquidated money demand, 
a judgment by default final is irregular, and on motion will be set aside. 
Moore v. Mitchell, 804. ; 
The rule, that words which, from the context, it is manifest have been 
omitted in a deed or a will may be supplied by coustruction, held to 
apply also in construing records. State v. Martin, 826. 


Therefore, where # motion had been made by the defendant in the 
County Court to quash certain proceedings in bastardy, and a counter 
motion by the State, for a continuance; and the record proceeded 
thus, “ thereupon the court refused to quash, and continued the case 
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to the next Superior Court of Law to be held, &c., &c., without surety 
by consent: Held that the record showed sufficiently that the defen- 
dant had appealed: from the decision upon the motion to quash, and 
therefore that the cause, upon being carried up, was propeily constitu- 
ted in the Superior Court. Jdid, 


. The provision of the 5th section of the ordinance entitled “ An Ordi- 
nance t) change the jurisdiction of the Courts, &c.,” in regard to the 
dismission of pending writs of sci. fa., cannot be taken advantage of 
without motion: Kingsbury v. Hughes, 328. 


. Therefore, where the defendant failed to make any defence to a set. fa., 
and thereupon judgment was given against him, Ae/d that such judg- 
ment was regular and valid. did, 4 

. A vendee who enters into possession of land under a contract of purchase 
and afterwards fafls to pay the price agreed upon, is not within the 
terms of the Rev. Code, c. 31, s. 48, which require tenants to give bond 
before pleading in ejectment. Cox v. Gray, 488. 


. The clerk of a County Court having transmitted to the Superior Court 
a case in which an appeal had been obtained by the plantiff, no appeal 
bond being filed by inadvertence: Held, that upon such bond being filed 
in the Superior Court after a motion to dismiss for want thereof, it was 
probably competent for that court to refuse such motion ;—and that at 
all events, it was proper to grant an application for a certiorari, and 
then to place the case upon the’trial docket. Stickney v. Cor, 495. 

. No evidence is required of facts admitted in a cause. Keeler vy. Newbern, 
505. 

. Where a Jost letter was one of many that had passed between a principal 
and his agent in reference to @ matter of business, and its contents 
were not precisely admitted: Held to be error for the court to take 
upon itself to state its effect upon the relation between the parties to 
the correspondence; and that in such case the court with proper ob- 
servations on the law of agency, revocation &c., should submit the 
question of effect, &c., to the decision of the jury. Sneed vy. Smith, 595. 

5. Costs awarded upon retaxation are virtually included in the original 
judgment in a cause. Walton v. Sugg, 98. 

. Notice of retaxation, if necessary at all, may be served upon an attorney 
in the suit to which the costs are claimed to be incident. Ibid. 

See Amnesty, 1; Arpeat; Assivitt; Bastarpy, 2; Certionarr; Con- 
ressions, 2,3; Constitution, 3; Camm. Procegpines; Dest, 2, 8; 
Evipence, 12; Execvrors, &c., 1,2; Forciste Entry; Imprison- 
MEN? FoR Dent; JupemeNt; Jurisp1 Tiox, 3, 4, 5. 


PRESUMPTIONS. 
See ApprgaL, 1, 2; Evipence, 13, 30. 








PROCESS. 

1, An attachment issued by the clerk of a court for a sum within the juris. 
diction of the Court, and made returnable to the proper term of the 
Court, will not be dismissed for want of form, because directed “‘to any 
Constable or other lawful officer to execute and return within thirty 
days, (Sundays excepted,)” it appearing that it was executed by the 
sheriff. Askew v, Stevenson, 288. 


See AmenpMeEnT, 3, 5, 6,7; Constarue, 2; Corporation; Execution, 


PUBLIC LAW. 

1, The occupation during the late war of parts of the State by the forces of 
the United States cannot be regarded as an occupation by a “ public 
enemy.” State v. Bell, 75. 

2. A fictitious sale of a horse to prever.t it from being impressed by the 
Confederate Government will not estop the owner from afterwards as- 
serting his title thereto; and in such case, upon the vendee's claiming 
title to the horse, the vendor may bring suit without making a formal 
tender of the rote which was one of the forms attending the sale. Luts 
v. Yount, 367. 

8 Appress or Cuasz, C. J., to the Bar attending the Circuit Court of the 
United States at June Term 1867. 389. 

4. Compulsory payment of a debt toa receiver under the Sequestration 
Acts of the Confederate Government, is no defence to a suit brought 
upon such debt by the creditor. Shortridge v. Macon, 392. 


6, The suspénsion of intercourse consequent upon the recent war did not 
prevent interest from accruing between citizens adhering to the respec- 
tive parties thereto. Ibid. 

6. Discussion and statement of the principles, in regard to Treason, &c., 
which affect the position of those who took part against the United 
States in the late war. Ibid. 

See Orricers, 1. 3. 


PURCHASER FOR VALUE WITHOUT NOTICE. 
1, A purchaser for value without notice, under a deed in trust in which 
some of the debts secured are fictitious, gets a good title even against 
the creditors of the fraudulent trustor. McCorkle v. Earnhardt, 300. 


See NeGoriaBLe Parer. 


RAPE. 

1, The prisoner, a stranger to the prosecutrix who was a girl of between 
13 and 14 years of age, had met her upon her way from a neighbor’s, 
and offered to go home with her, a distance of less than a mile ; his 
offer being accepted, he dismissed some children who had been acting 
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as her guides: Held, that the girl’s following him out of the road for a 
short distance into the woods ; as also her not stopping upon her way 
home, after the alleged rape had been committed, to tell her aunt of it 
(she having passed the aunt’s house and seen her)—did not warrant a 
prayer for a charge to the jury that the evidence of the prosecutrix 
should be disregarded altogether. State v, Marshall, 49, 


2. For a conviction of rape, since the passage of the act of 1860-'1, c. 80 it 
is sufficient that the fact of penetration be established ; and to establish 
such fact, it is not required, that the witness should use any particu- 
lar form of words. State v. Hodges, 231. 

8. The opinion of medical experts is admissible as to the age of a child upon 
whom the crime of “ carnally knowing,” &c., under the statute, Rev. 
Code, c. 34, s. 5, is charged. State vy. Smith, 302. 

4. An indictment under that statute need not charge that the prisoner 
ravished the child. Ibid. 


RATIONAL DOUBT. 
See Crim. Proceepines, 5, &c., 14, 18, 33. 


RECORD. 
See Cantwar; Crim. Procegpines, 20,41; Divorce, 2; Pracrics 1--- 


6, 16, 17. 


REPLEVIN. 

See Trover. 
RETRAXIT. 

See Practice, 1. 


RETURN. 
See Corporation ; CERTIORARI. 


REVENUE. 

1, Under the ordinance of the 18th of October 1865 concerning revenue, & 
provisional sheriff, who had not given boad as required thereby, was not au- 
thorized to demand of merchants an account of their purchases, and of 
the taxes due from them. State v. Blagge, 11. 


2. The Ordinance of the Ist October 1865, entitled “An ordinance to pro- 
vide revenue,” &c., in some sections operates retrospectively for the 
whole of that year; such operation is valid and binds persons even 
during such time within that year as they did business in places “with- 
in the Federal lines.” State v. Bell, 75. 

3. Except as restrained by the laws of the United States and the Constitu- 
tion of the State, the taxing power of the State extends to all objects 
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within its territory, and has no limitation except in the responsibility 
of the representative to his constituents. did, 

. A tax upon the past business of the current year is not a “ a@ capitation 
tax.” Ibid. 

5. The 12th section of the Revenue Act of 1866, which imposes a tax of 
Jifteen per cent. upon spirituous liquors purchased by residents, of per- 
sons not residing in the State, and only ten per cent. upon such as are 
purchased from the maker in the State, is constitutional. Davis y, 
Dashiel, 114. 

. The right of suing a sheriff to recover taxes that have been paid under 
protest, does not apply to taxes that have been collected by virtue of a 
tax list. Huggins v. Hinson, 126. 

. A tax list is of the nature of an execution. J did, 

. Distinction as to the above right in cases where the tax is collected by a 
sheriff without a list and with one, stated and explained. Ibid, 


9. The only remedy fora person who has been improperly assessed by the 
list-taker is that provided under the Revenue Acts. J did. 


See Constitutioy, 1, 2, 9, 10, 11, 13.’ 


ROBBERY. 


1. An ordinary Rail Road is not a Public Highway within the meaning of 
the Revised Code, c. 34, s. 2, punishing with death Robbery in or near 
a Public Highway. State v. Johnson, 140. 

. The distinction between Robbery and Forcible Trespass is, that in the 
former a felonious intention exists, and in the latter it does not. State v. 
Sowls, 151. 

. The question of felonious intention, is one for the jury, acting under such 
instructions from the court as each case may require. Ibid. 


. If, in March, 1865, one, who bona fide thought that he was acting under 
the orders of a Captain of the Home Guard, went to a dwelling house, 
and forcibly possessed himself of a sword, not for the purpose of 
appropriating it but solely to disarm the prosecutor ; Aeld, that it would 
not have been robbery. Ibid. 


. By Pearson, C. J. Forcible Trespass is the taking of the personal prop- 
erty of another by force ; Robbery, the fraudulent taking of the personal 
property of another by force. Ibid. 

“SCALING.” 
See Constitution, 17; GuaRANTy. 
SCIRE FACIAS, 


1, A writ of seire facias upon a judgment in a County Court, notwithstand- 
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ing the Stay Law of September 1861, .will not lie except in the court 

in which the judgment is. Griffis v. McNeill, 175. 

2, Where a writ of scire facias upon a judgment in a County Court had been 
bronght to a Superior Court, Aedd that, notwithstanding the Stay Law 
of the Convention of 1866, it shoul! be dismissed at the costs of the 
plaintiff. Ibid. 








3. The Ordinance of the Convention of June 1866, entitled “An Ordinance 
to change the jurisdiction of the eourts and the rules of pleading there- 
in,” is general, and applies to writs of sci. fa. from the Supreme Court 
as well as those from the County and Superior Courts. Bingham v. 
Richardson, 315. 


See Constitution, 18; Execution, 7,8; Practice, 18, 19. 











SETTLEMENT. 
See AppRENNIcE, 1; Bastarpy, 3. 


SHERIFF. 
See Action, 3; Execurioy, 1, Revenve 1, 6. 








STATUTES. 
1, An act incorporating a Ferry or Toll-bridge, is a Private act: Carrow v. 
Bridge Co., 118. 

. Therefore, The court cannot take judicial notice of the act of December 
1866, which amends the charter of the Washington Toll-Bridge Com- 
pany. bid, 

. That construction ofa statute which attributes to the Legislature the ex- 
ercise of a doubtful power, will not, in the absence of direct words, be 
readily adopted. Mardre v. Felton, 279. 
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4, The Raleigh and Gaston Rail Road Company did not incur the penalties 
imposed by the Rev. Code, c. 101, s. 30, by transporting its passengers 
and freights s boats across the Roanoke at Gaston, during the time 
that there was no bridge at that point, in consequence of its having 
been burned by the military in 1865. Pugh v. R. ¢ G. R. R. Co., 359. 








5. If, pending an appeal in a criminal case, the statute authorizing the in- 
dictment is repealed, judgment wil: be arrested. State v. Nutt, 20. 

See Amyestr; Cost, 9---12, 19---21; Crmomyat Proceepines, 40; Mar- 

RIAGE, 1; Revenve, 5---9. 


STATUTE OF FRAUDS. 
1, An auctioneer is the agent of both seller and purchaser. Therefore, upon 

a tract of land being bid off at auction by one who is present, the auc- 
tioneer is his agent for the purpose of directing his name to be signed 

to an agreement to purchase. Cherry v. Long, 466. 
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2. A memorandum by the clerk of the auctioneer “‘ Rayner Tract to James 
8. Long at $40 per acre,” by order of the auctioneer, in a case where 
it was shown that the expression “ Rayner Tract” was a well-known 
designation, Aeld, under the circumstances, to be sufficient, within the 
statute of frauds. Ibid. 


STATUTE OF LIMITATIONS. 
See Anatement, 3; Jcpement, 2. 


TENANCY. 
See EsectMeExT. 


TITLE. 


1, The rule that, in controversies between titles of different dates which 
lap, actual possession of the lappage is required to perfect the color of title 
of the junior claimant, applies to controversies between the State and 
citizens who claim under mesne conveyances which extend the boun- 
daries of the original grant. Hedrick v. Gobble, 348. 


2. If the person who claims under the elder title have no actual possession 
of a lappage, such possession, although for a part only, by him who has 
the junior title, continued for seven years, will confer a valid title for 
the whole. Kerr v. Elliott, 601. 


TRESPASS. 


1, Where a ditch formed the boundary between the lands of the plaintiff 
and those of A B, and an obstruction bad been placed therein by the 
plaintiff with the consent of A B, in order to prevent sand ‘from being 
carried down and choking a ditch of his own; held that Trespass was 
not the proper form of action to redress an injury (the choking of the 
plaintiff ’s ditch) caused by the defendant’s removing so much of such 
obstruction as was upon A B’s half of the boundary ditch—the latter 
having consented to such removal. Hogwood v. Edwards, 350. 


2. Two neighbors having egreed to build a rail fence upon the boundary 
between them, it was also agreed that the eastern half of it should be 
built by the plaintiff and the western by the defendant. In building 
his part the defendant, inadvertently, or to get a better location, placed 
it altogether upon the plaintiff’s land: Held that he was not liable to 
the plaintiff in an action of Trespass quare clausum fregit, for subsequently 
removing his part of such fence. Whitfield v. Bodenhammer, 362. 


8. Held also, that neither the agreement between the parties about the 
building of the fence, nor a subsequent notice given by the defendant 
to the plaintiff of his intention to remove it, were (under the circum- 
stances) evidence of license of a removal). by the plaintiff. did. 

See AnBITRATION AND Awarp, 1; Kittinc—Acrtion For. 
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TROVER. 

1. Possession of a chattel by one who holds for hinself, in respect to either a 

general or a special property, will support Replevin or Trover ; such 
possession for another will not support an action ; therefore, 


2. Where the plaintiff took possession of a steamboat which had been sold 
to him by a sheriff with the understanding that if the sale was not 
valid he should be baiilee for the sheriff, Held that he had title sufficient 
to maintain Replevin. Scott v. Elliott, 104. 


3. Where two persons claimed a mule adversely to each other, Aeld that the 
fact that the defendant puevailed upon the plaintiff to give it into Ais 
possession by making an affidavit that it was his, and then put it at 
work, did not constitute a conversion: also, that when, a few days af- 
terwards, the plaintiff went to the defendant and insisted upon the 
mule being delivered back, and it was agreed between the parties that 
they should meet on a day fixed and settle the question, the plaintiff 
could not without a demand bring an action of trover for the mule 
before such day. Whether he could have done so after a demand quere, 
Finch v. Clarke, 335. 


4, Where the owner ofa slave hired her out for the year 1865 for a share of 
the crop, and such share was delivered to him, Held that no question 
as to the rights of the slave to the product of her labor after emanci- 
pation, could be raised in defence to an action of Trover brought by 
the owner against persons who, claiming under a sale from the slave, 
converted the share so set apart. Chandler v. Holland, 598. 


VENDOR AND VENDEE. 
See Esectment; EmpLeMents. 


VERDICT. 
See Criw. Procegpines, 3, 4, 41, 46. 


WARRANTY. 

1, A bill of sale in the following words: Received of M. & H. $2,000 for a 
negro boy named Allen, 26 years old, said negro is warranted sound in 
mind and in body and the title good, held to contain no warranty as to 
age. March v. Phelps, 560. 

WILL. 

1, That a paper-writing, propounded as a will, has upon it an attestation 
clause unwitnessed, will not prevent its being established as a holo- 
graph. Hill v, Bell, 122. 


2. The placing of a holograph in a trunk, left for safekeeping with a friend 
and having in it the larger part of the valuable papers and money of 
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the deceased, will satisfy the requirements of the statute upon 
question of deposit, bid. 


8. Certain letters of a testamentary character, written and signed by the * , 
testator, dealing with property contained in the principal paperpro: ~ 
pounded, and referred to therein as giving further directions, having 
been rejected from probate: held that such rejection did not in the — 
view of a court of probate render such principal paper “ unfinished” 
and void. Wood v. Sawyer, 251. 


4, When a paper-writing, purporting to be a will and executed with there 
quisite formalities by a person competent to make a will, is offered for 
probate, it must be established without regard to the construction of + 
its contents, and without consideration of any trusts declared therein, 
or resulting to the heir. bid 


WITNESS. 


1. In order to confirm the evidence of a witness, it is competent to ask 
whether it does not concur with statements previously made by the 
witness, out of court. State v. Marshall, 49. 


2. The husband of one charged as an accessory is not a competent witness” 
in favor of one charged as the principal felon. State v. Ludwick, 401. 


8. Where two or more persons are on trial under one indictment for the 
same offence they are, by the act of 1866, c. 43, competent and com- 
pellable-to give evidence for or against each other, though one of them 
cannot be a witness for or against himself, or for or against his wife, 
(and ¢ conrerso), and is not compellable to answer any question tending 
to criminate himself, State v. Rose, 406. 


4, A freed woman is a competent witness against a freed man who claimed 
her as his wife while they were slaves, but since their emancipation has 
refused to marry her. State v, Toylor and Knight, 508. 











